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1 THE COURT: Good morning, all. 

2 MS. ROSENBLATT: Good morning. 

3 THE COURT: What's new? 

4 MS. ROSENBLATT: I placed on — I think 

5 you covered it, some additional cases. And also a 

6 one-page excerpt relating to our motion to exclude. 

7 THE COURT: Let me just see what I have 

8 covered. 

9 MS. ROSENBLATT: The first thing was 

10 the transcript, one page from August 4th, where 

11 defense counsel, particularly Mr. Cofer, argued that 

12 Mr. Halfpenny was cumulative. We already had the 

13 chemist. Dr. Stedman, and that they want to bring in 

14 a bunch of people to read the same thing. 

15 And then we responded, not a bunch. 

16 Stedman's a chemist. Halfpenny is an engineer. And 

17 then I advised Counsel and the Court, for example, 

18 we had Spengler. We are not bringing Spengler in as 

19 well. There are other people involved in the study. 

20 So we had — there had been a series of 

21 objections and there were objections to Halfpenny as 

22 well estifying; it's cumulative. So we then did 

23 not — did not go ahead and add any others. 

24 We have also — I researched this a little 

25 more and I have several additional cases, including 
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1 a Florida Supreme Court case and District Court of 

2 Appeal cases, indicating that the Court cannot take 

3 judicial notice of the qualifications of a witness, 

4 that the party calling the witness has the 

5 obligation to establish through the testimony of the 

6 witness his qualifications. 

7 And the first case was Terry versus State, 

8 which is 1996, Florida Supreme Court, 668 So.2d 954. 

9 And on Page 8 — well, it's actually — this is from 

10 the computer. It's not actually Page 8 of the 

11 opinion, but I will read what the Court stated. 

12 Section 90.702 requires that before an 

13 expert may testify in form of an opinion, two 

14 preliminary factual determinations must be made by 

15 the Court under Section 90.105. First, the Court 

16 must determine whether the subject matter is proper 

17 for expert testimony, that it will assist the trier 

18 of fact in understanding the evidence or in 

19 determining a fact in issue; second, the Court must 

20 determine whether the witness is adequately 

21 qualified to express an opinion on the matter. 

22 And in State Road Department versus Mary 

23 Outlaw, which is at 148 So.2d 741, the First 

24 District Court of Appeal held that this is not a 

25 matter for judicial notice. And let me just find- 
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1 "We deem it appropriate to observe, however, 

2 that trial courts are powerless to take judicial 

3 notice that a witness has the knowledge and skills 

4 qualifying him to testify as an expert. The facts 

5 adduced in each case must control, always having in 

6 mind the broad objectives of the law." 

7 Now, here the Court would have to take 

8 judicial notice, which is in essence what the 

9 defendants are asking that this Court do by looking 

10 at the CV of the expert, which is clearly 

11 inadmissible, because there's nothing within the 

12 four corners of his deposition or any other 

13 testimony presented. 

14 And several other cases indicated that; for 

15 example, Aiken versus Miller, which is 298 So.2d 

16 477, a 1974 case, out of the First District Court of 

17 Appeal. 

18 "We feel the trial court properly sustained 

19 the objection to the question on the basis that a 

20 proper predicate had not been laid and there had 

21 been no testimony as to the qualifications of 

22 Dr. Kuhn" — who was a chiropractor — "to testify 

23 on problems related to eyes or vision." 

24 And there is no predicate or testimony here 

25 as well. 
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1 And the two other cases that we are citing 

2 are Pearson versus State, at 254 So.2d 573, the 

3 Third District, 1971. 

4 "The question of competency of a doctor to 

5 so testify depends upon whether he is shown to have 

6 such skill, knowledge or experience with respect to 

7 the subject matter about which he's called to 

8 testify that it appears to the trial court his 

9 opinions will ultimately aid the jury in resolution 

10 of an ultimate issue of fact." 

11 And there's been no showing at all through 

12 this deposition or testimony as to the 

13 qualifications. 

14 And finally, in Upchurch versus Barnes, 

15 which is at 197 So.2d 26, Fourth District, 1967: 

16 "When a witness is offered at trial as an 

17 expert or skilled witness, it is the duty of the 

18 trial court to determine whether or not the witness 

19 has been shown to possess the required 

20 qualifications and special knowledge as to authorize 

21 his testimony. 

22 "The question regarding an expert witness's 

23 qualifications is a question of fact to be decided 

24 by the trial court determined by the testimony 

25 adduced." 
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1 There is no testimony here. Basically this 

2 was a discovery deposition. 

3 And another one falls in that category as 

4 well, of Dr. Eatough, who was also on this panel, 

5 where the defendants did not qualify in any way the 

6 expert. In fact, they objected to having any 

7 additional testimony from airline cabin authors, 

8 participants in the study, and more or less in a 

9 gotcha type of situation, not only do they want to 

10 read it, in violation of other case law, they want 

11 to say it was our expert, with the inference being 

12 that somehow we didn't want to present this, our 

13 expert, and then read out of context certain 

14 statements from the expert when there's no 

15 qualifications that, you know, no predicate that the 

16 experts qualified. 

17 And I have to say in all candor. Your Honor, 

18 I feel I am a little bit at a disadvantage arguing 

19 this, because if Your Honor sustains my objection 

20 there's nothing for the jury to hear much. And I 

21 realize they are coming at 10 a.m. And the 

22 defendants did not present or have an expert. They 

23 had listed several additional experts, but they 

24 haven't presented anyone as a backup. 

25 But I don't feel we should be prejudiced by, 
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1 you know, that factor, and I'm sure it wouldn't 

2 enter into any determination, but I just felt I 

3 ought to mention that because I understand the 

4 reality of the situation. 

5 But I just don't think there's a predicate 

6 and I don't think the Court can take judicial notice 

7 and I think the rule should be applied. Defendants 

8 are terrific at technical objections, many of which 

9 have been sustained by the Court, and now the shoe 

10 is on the other foot and we are asserting a very 

11 technical objection and we think under the law it 

12 should be sustained. 

13 MR. FURR: Well, Your Honor, I don't 

14 really intend to repeat everything I said the last 

15 time we argued this unless you want me to. Let me 

16 make it clear, we're not asking you to take judicial 

17 notice of his expertise. 

18 As I did state last time, first, plaintiffs 

19 have in effect stipulated as to his expertise to 

20 address the NRC report and the topics covered 

21 therein. They designated him as an expert on those 

22 topics. It's incredible now that they're now 

23 asserting that there is no showing of his expertise. 

24 Second, there is evidence before the Court 

25 that would permit you to find that he's qualified to 
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1 address the issues that we have designated in the 

2 deposition. As I pointed out last time, he was the 

3 vice-chairman of the NRC report. On its face, the 

4 NRC report identifies him as such and identifies him 

5 as a faculty member of the Harvard School of Public 

6 Health. Within the deposition he testifies about 

7 what he did on the report and that the members of 

8 the committee that drafted the report were qualified 

9 to do what they were doing. 

10 Dr. Stedman and Halfpenny also testified, 

11 witnesses of plaintiff, testified that the members 

12 of the committee were the cream of the crop 

13 available in this country to address those issues 

14 and that the National Research Council sought them 

15 out. And that would, of course, include 

16 Dr. Spengler. 

17 And while we're not asking you take judicial 

18 notice, this is in the nature of a preliminary 

19 matter of the expert's qualifications to testify. 

20 And I believe that Your Honor can look to probative 

21 material outside the evidence that is formally in 

22 the record, and that would include Dr. Spengler's 

23 curriculum vitae, which we proffered to Your Honor 

24 the last time we argued this, which establishes his 

25 educational background. 
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1 Finally, as Your Honor now knows, having 

2 looked at the deposition, I would guess that 

3 somewhere between 75 and 80 percent of the 

4 deposition is in fact a factual deposition in which 

5 he is explaining the way in which the National 

6 Research Council committee put together the report 

7 on airliner cabin quality and how they were thinking 

8 about it; what they did, the steps they went 

9 through, what findings they did and did not make, 

10 and what they intended to convey with that report. 

11 That's in the nature of factual information, not 

12 expert opinion. 

13 I think that's all I want to say with 

14 respect to his qualifications — to his 

15 qualifications for reading the deposition. 

16 Other issues that Mrs. Rosenblatt just 

17 introduced include whether or not we should be 

18 permitted to identify him as an expert for the 

19 plaintiffs in this case in reading the deposition. 

20 You notice that she cited no case authority when she 

21 made that argument, and I in fact have what I 

22 believe is the only case, that we've been able to 

23 find at least, in the State of Florida in which an 

24 expert has been designated as a testifying expert 

25 and the deposition was subsequently taken. And in 
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1 that situation, where the expert was designated as a 

2 testifying expert, the opposing party was permitted 

3 not only to read the deposition, but to identify how 

4 the expert became involved in the case and who had 

5 designated him. And I would like to hand that case 

6 up to Your Honor. 

7 THE COURT: Was that a First or Fourth 

8 District- 

9 MR. FURR: That's Fourth District. 

10 THE COURT: That's what I thought. 

11 MR. FURR: Fourth District. Broward 

12 County v. Cento. 611 So.2d 1339, a 1993 case. 

13 THE COURT: I remember that from 

14 yesterday- 

15 MR. FURR: We did find other cases in 

16 which experts had been designated as consulting 

17 experts and not as testifying experts. In fact, the 

18 case that we found reached a different result for a 

19 non-testifying expert. 

20 For a testifying expert, I believe that this 

21 is the only authority available in Florida, that 

22 we've been able to find anyway, and it expressly 

23 approves not only reading the expert's designation 

24 in the opposing party's case, but for the — so that 

25 the jury can understand the context of the testimony 
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1 and evaluate it and give it the weight and 

2 credibility that the jury should. This Court, the 

3 Fourth District, approved identifying the expert as 

4 having been originally named by the opposing party. 

5 MS. ROSENBLATT: Your Honor, I didn't 

6 submit our case law on this because I was hoping we 

7 wouldn't reach this point because our motion has 

8 nothing to do with that. Our motion is that they 

9 haven't laid the predicate. But in terms of the 

10 case that's on point- 


11 

12 

issue. 

MR. 

FURR: Well, 

I 

didn't raise this 

13 


MS . 

ROSENBLATT: 

I 

was raising that 


14 as — in case Your Honor overruled our objection. 

15 But Broward County versus Cento has to do — it was 

16 a 100 percent correct decision, because that was a 

17 physician that at the request of a party examined 

18 and did an examination of the plaintiff. And of 

19 course — of course in that situation, where they 

20 used to call them court-appointed, or the defense 

21 did, but whichever the case may be, it was actually 

22 someone that examined the person and had an opinion 

23 as to permanency. 

24 That's totally different. Totally. No one 

25 examined — if someone had examined Norma Broin and 

COPYRIGHT 1997 — TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1A11 RightsLReservedVIC & WHITE 


http://legacy.library.ucsf.§dHU^to^iJliliIjS§a®fiWpcMindustrydocuments.ucsf.edu/docs/pjgl0001 



15695 

1 we didn't call that individual, of course he — and 

2 they also, you know, they are totally escaping the 

3 fact that they never designated as a factual witness 

4 Dr. Spengler. 

5 You know, the defense wants you to forget 

6 all the technical rules, and when it comes to them, 

7 just, you know, shoot from the hip and just look at 

8 the CV and, hey, they didn't list him as a witness 

9 and they objected to using any additional ones and 

10 they didn't lay a predicate. When it comes to, you 

11 know, the defendants, don't apply the rules, only 

12 apply them with the plaintiff. 

13 And I suggest to the Court, to be 

14 even-handed, they haven't established a predicate 

15 and the testimony should not be admissible. 

16 THE COURT: Let me see that. 

17 MR. FURR: Three quick points. Your 

18 Honor. 

19 THE COURT: That's not necessary. 

20 Well, maybe it is. I don't know. But I read Cento 

21 and they make a distinction with the Sun case, and 

22 the difference there, of course, was one was a 

23 consultant and one wasn't. 

24 What we have in our case is the fact that, 

25 as I understand it, plaintiff contacted Dr. Spengler 
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1 and asked if he might be a witness and made 

2 reference to what the case was about and told him to 

3 read a couple things, but never had a consultation 

4 in the sense that they went through and got 

5 information from him or consulted with him on his 

6 opinions. 

7 That's at least my understanding. Correct 

8 me if I'm wrong, but I don't think that they spent 

9 any time with him at all. He was then deposed by 

10 the defendants during the time that he was listed as 

11 a possible or potential witness. 

12 So in that regard, I don't consider him as 

13 basically a plaintiffs' witness in that sense, as it 

14 would show in Cento. I think there's a big 

15 distinction between the two. 

16 MR. FURR: May I address that. Your 

17 Honor? 

18 THE COURT: So I think — given the 

19 overall view of what went on, it would seem to be 

20 more unfair if you called him a plaintiffs' witness 

21 and made that reference, because there's only one 

22 tiny little piece in the deposition in which you 

23 make that statement. And that was designated by you 

24 and objected by them. 

25 What is it you want to say about that issue? 
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MR. FURR: Well, two points: Number 
one, they designated him as the expert witness. 
Number two, in the deposition, which I am finding 
the reference to it right now, in fact, Mr. Spengler 
testified — Dr. Spengler testifies that he spoke 
with Mr. Rosenblatt and discussed with 
Mr. Rosenblatt what he could do for the plaintiffs 
in this case. That's in the deposition. 

THE COURT: Well, he said, he asked — 
Page 1 — Page 7: 

He asked me if I'd be willing to testify. 

What did he tell you about the case? 

He told me it was a case where he 
represented 60,000- 

Did he make any specific request? 

No. 

What work have you performed? 

I reviewed — and some of the documents. 

And I just briefly last night went over parts of it. 

And that's about it. 

MR. FURR: Well, we are finding another 
reference. Your Honor, and- 

THE COURT: In any event, I don't 
really consider him in the classification of Cento. 
And I'm going to rule, in all fairness, that he is 
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1 not and was not considered to be a plaintiffs' 

2 witness for the purposes in which you are making 

3 reference. 

4 So that takes care of that one little issue. 

5 The next issue basically is can he testify at all. 

6 The problem that you have in a situation like this 

7 is he was not listed on the witness list for the 

8 catalog, the plaintiffs' catalog of expert 

9 witnesses. He was only listed in the interrogatory 

10 as a potential witness. 

11 MR. FURR: Your Honor- 

12 MR. COFER: That's incorrect. 

13 MS. ROSENBLATT: He wasn't listed in 

14 our- 

15 THE COURT: He was not listed as a 

16 trial witness in the plaintiffs' catalog. 

17 MS. ROSENBLATT: That's true. 

18 THE COURT: Or in their supplemental. 

19 MR. FURR: Yes, Your Honor, he was. I 

20 read to the Court the last time we discussed this 

21 the letter that we received from the plaintiffs — 

22 THE COURT: No, no. That's different. 

23 MR. FURR: — in which they 

24 supplemented him as an expert witness. 

25 THE COURT: It's not listed in the 
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1 catalog, which has to be filed prior to trial. 

2 MR. FURR: Your Honor, in the pretrial 

3 hearing we pointed that out, and Mrs. Rosenblatt — 

4 and I can give you the page and line cite — said, 

5 "That was an oversight. He is an expert witness of 

6 ours. I do a lot of things during the course of a 

7 day. That was a mistake. He's our expert and he 

8 will testify." 

9 And I can get you the transcript cite. 

10 THE COURT: Was that prior to or 

11 subsequent to the filing of the catalog? 

12 MR. FURR: Subsequent to. 

13 MS. ROSENBLATT: Subsequent to all the 

14 filings of all the catalogs, including the defense. 

15 THE COURT: It was? I stand corrected, 

16 because I looked at the catalogs and it wasn't on 

17 there. 

18 MR. FURR: Yes, sir. You're right. He 

19 was inadvertently, according to Mrs. Rosenblatt, 

20 left out. In fact, she- 

21 THE COURT: Okay. Then he got 

22 substituted. 

23 MR. FURR: No. He was substituted 

24 prior to that. 

25 THE COURT: Well, he got substituted 
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1 out, too. But be that as it may be, they didn't 

2 call him. You want to call him. Now, you have 

3 listed in your catalog any and all witness to be 

4 called by the plaintiff and so forth and so on. And 

5 that isn't sufficient either, under the general 

6 rule. 

7 Then you get into what Binger talks about. 

8 And Binger talks about yes, you cannot say that you 

9 are going to list all their witnesses and any 

10 rebuttal witness or any other kind of witness. You 

11 have to specifically state who your witnesses are. 

12 And then there's the out in Binger, which 

13 says, but if prejudice is involved, then that's a 

14 different story. So the question now is, is it 

15 prejudicial, even if there is a violation of the 

16 rule? And the rule specifically says you have to 

17 list your witnesses. 

18 Binger says there are four elements to the 

19 prejudice issue, which then falls upon the plaintiff 

20 to establish. 

21 So, there you go. Can you show a prejudice? 

22 MS. ROSENBLATT: Can we- 

23 THE COURT: What I understand is, 

24 number one, that you knew about it. 

25 MS. ROSENBLATT: Absolutely. 
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1 THE COURT: You knew who he was. You 

2 knew what his qualifications were. 

3 MS. ROSENBLATT: Absolutely. We didn't 

4 have a chance — this was a discovery deposition. 

5 He's not here to cross-examine. It's totally out of 

6 context. You know, we would clearly be prejudiced. 

7 And they have named, you know, 40 experts. If they 

8 wanted to name him and felt he was important, they 

9 had every opportunity to. 

10 THE COURT: Well, the point is this. 

11 It's not the substance of what he's going to say 

12 which is the prejudice; it's the other element of 

13 surprise. 

14 MS. ROSENBLATT: Yeah. 

15 THE COURT: And the question basically 

16 is, having his deposition taken, knowing what his 

17 deposition is, knowing the contents of it, there is 

18 no way that one could say that you would not suppose 

19 that on that basis — they may want to use it 

20 because some of the stuff in that deposition is 

21 pretty good for the defense. 

22 MS. ROSENBLATT: Well- 

23 THE COURT: So in that regard it's not 

24 as if you couldn't foresee it and it wasn't a 

25 surprise in the sense that this information came 
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The general cases that talk about it talk 
about where no deposition had been taken and nobody 
knows what his testimony is going to be and all of a 
sudden there's a surprise and there's not enough, 
insufficient time to do anything. But you were 
there at the deposition and you had an opportunity 
to ask questions and in fact did ask questions at 
the deposition. 

I don't have any problem with it. So over 
your objection. I'll allow him to testify. I'm 
relying specifically on Binger and the line of 
cases. 

MS. ROSENBLATT: Well, Your Honor, 
just — I know you have made your ruling, but we 
certainly are surprised because I have never been in 
a situation where a predicate is not laid and there 
is absolutely no indication- 

THE COURT: Okay. Getting to that 
point, I'm sorry, I- 

MS. ROSENBLATT: So we are surprised. 

THE COURT: Well- 

MS. ROSENBLATT: We didn't think it was 
possible for us to read it, or the defense, without 
a predicate. 
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1 THE COURT: Okay. Reading the 

2 deposition itself, there are several references to 

3 him making reference to his CV. And he does make 

4 reference within his own deposition as to his CV and 

5 the things that he did under the CV. 

6 So I'm satisfied, as far as the Court is 

7 concerned, there is sufficient evidence within the 

8 record to establish. 

9 All right. Now, the next question is what 

10 can he testify about? A lot of this deposition 

11 testimony relates to alternative causations. And I 

12 thought we went through that. There is some 

13 testimony already in this record regarding 

14 alternative causation. I didn't want to make it a 

15 feature of this trial because that's not what this 

16 trial is supposed to be all about. 

17 So if you want to, we'll go through it page 

18 by page and I'll tell you what I've decided to do. 

19 MS. ROSENBLATT: Now, Your Honor, it's 

20 my understanding that the defense is bound — this 

21 is their witness — just as any witness I would 

22 call. This is the defense witness. 

23 THE COURT: Yeah. It's a defense 

24 witness. No question about it. 

25 MS. ROSENBLATT: Okay. All right. 
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1 THE COURT: So, looking at the thing, 

2 we'll just run through it hurriedly, I suppose. 

3 Page 7. I think I've already discussed that. 

4 MS. ROSENBLATT: Well, Page 5 was- 

5 THE COURT: Page 5. 

6 MS. ROSENBLATT: We seem to think that 

7 suggested that there was some kind of adversarial 

8 type situation. 

9 THE COURT: No, it doesn't. Not on 

10 Page 5. 

11 MR. FURR: Excuse me. Your Honor. If I 

12 might make one little point. I understand you have 

13 ruled, but if we are forced to read to the jury any 

14 of the designations, cross-designations by 

15 plaintiff, we think we would also be entitled under 

16 the rule of completeness to explain to the jury how 

17 this witness came to be involved in the case. 

18 THE COURT: You don't have to. There 

19 is no requirement that you have to explain how he 

20 got involved in the case. You can call anybody you 

21 want to call. Just call him up on the telephone and 

22 ask him to be a witness. You don't have to explain 

23 any of those circumstances. That's not a 

24 requirement. 

25 Page 6, where you talk about how you got 
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involved, so Line 23 and 24 is out. Page 7, the 
designation through Line 11 is out. 

MR. FURR: I guess that means 9 is out 
also. Your Honor? 

THE COURT: Well, 9? Well, yeah. 1 
through 11. Whatever you designated. 

MR. FURR: If you are objecting- 

MS. ROSENBLATT: So 9 is out? 

THE COURT: Oh, Page 9? I'm sorry. 

No. 


MR. COFER: Your Honor, that would 
suggest that we were paying him. We didn't pay him. 
Plaintiffs did. 

THE COURT: You didn't pay him? All 
right. I didn't know who paid him. Because 
sometimes when you take a deposition, he who takes 
the depo pays. 

MR. COFER: Not here. 

THE COURT: Okay. That would be out if 
that was the case. 

Now where are we? We're on Page 27. 

MS. ROSENBLATT: Uh-huh. 

THE COURT: Line 22 through 24 seems to 
be okay. Page 28, 1 through 5 is okay. Because 
there's been no objection, right? 
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MS. ROSENBLATT: No, no objection to 

that. 

THE COURT: Okay. Let's get to- 

MS. ROSENBLATT: 39. 

THE COURT: 39. You have some 
cross-designations. 

MS. ROSENBLATT: We had 
cross-designated the balance of that page. 

THE COURT: I know. The whole thing. 
MS. ROSENBLATT: Basically what was 
omitted. Because it goes from 39 to 41. We felt in 
context it should all be together. 

MR. COFER: No objection. 

THE COURT: So we don't have any 
problem with that. 

Then we get down to the bottom, I guess, of 
Page 43. You start talking on Line 21 through 24 
and then you get into Page 44. 

MS. ROSENBLATT: We started to object, 
starting on Line 14. 

THE COURT: Yeah. I'm just trying to 
figure out how it's going to work out. Line 14? 

MS. ROSENBLATT: Yeah. Starting on 

Line 14 . 


THE COURT: Oh. 
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1 MS. ROSENBLATT: Because it becomes 

2 hearsay. How do you know? 

3 They told me. I spoke to- 

4 THE COURT: Wait a minute. Slow down, 

5 please. Because mine shows a designation, an 

6 objection on Page 44, starting on Line 1, and that's 

7 what confused me. 

8 MS. ROSENBLATT: No. I say objection 

9 to 14 dash 24. It's a little unclear. 

10 THE COURT: I didn't — I'm reading- 

11 MS. ROSENBLATT: I did it wrong on the 

12 depo, probably. 

13 THE COURT: I'm reading the color 

14 designations because it's too confusing to go back 

15 and forth. 

16 Okay. Starting on Line 14: Why do you 

17 think this study would be of interest to Boeing? 

18 MS. ROSENBLATT: Our objection was it 

19 was speculative. He has no personal knowledge. 

20 Hearsay. And it goes on through the next page. 

21 THE COURT: Well, I said that that 

22 would be all right through Line 4, because that's 

23 very general in nature. When you get down to Line 5 

24 on Page 45, then you're getting into a speculating 

25 area, and I agreed with you there. 
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1 So from 5 through 24 would be out. Your 

2 cross-designation wouldn't be necessary. 

3 MS. ROSENBLATT: Right, exactly. 

4 THE COURT: Okay. What about Page 47? 

5 Is that related? 

6 MS. ROSENBLATT: Let me see. I 

7 don't- 

8 THE COURT: I didn't think so. 

9 MS. ROSENBLATT: No. I don't think 

10 that that's necessary. We can take out 47, 48. 

11 THE COURT: Take out- 

12 MS. ROSENBLATT: I was only putting it 

13 in because he found nondetectible levels of ozone, 

14 in case ozone came in, but it doesn't- 

15 MR. FURR: There's been no ruling that 

16 the discussion of ozone within the NRC report- 

17 MS. ROSENBLATT: Well, if ozone does 

18 come in. Your Honor, then we would want to have his 

19 testimony that he found no detectible measures of 

20 ozone there. So maybe that should be on hold for 

21 now, based on — depending upon your future rulings 

22 on- 

23 THE COURT: Well, I'm inclined to keep 

24 out testimony regarding the ozone and other 

25 radiation factors. 
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1 MS. ROSENBLATT: That would be our 

2 position. 

3 MR. FURR: Excuse me. Your Honor. 

4 That's — plaintiffs put into evidence in their case 

5 Exhibit 484. They put it into evidence. They have 

6 put ozone and radiation in the case. A large part 

7 of his deposition- 

8 THE COURT: Yeah, but I didn't want to 

9 make it a feature of the case and I said that 

10 earlier on. There is enough testimony in this case 

11 regarding the fact that there is a factor of ozone 

12 and there's a factor of radiation. But I really do 

13 think that after having said that, that the rest of 

14 the discussion of ozone and radiation issues are for 

15 the second phase and the damage. 

16 MR. COFER: Except, Your Honor, we will 

17 argue that ozone and radiation caused the injuries, 

18 not secondhand smoke. 

19 THE COURT: That's the damage factor. 

20 MR. COFER: No, Your Honor. 

21 THE COURT: It is, because the only 

22 issue that we're talking about here is whether or 

23 not smoking causes cancer. If they decide that 

24 smoking doesn't cause cancer, it doesn't make any 

25 difference what does. Okay? That's the second 

COPYRIGHT 1997 — TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1A11 RightsLReservedVIC & WHITE 


http://legacy.library.ucsf.§dHU^to^iJliliIjS§a®fiWpcMindustrydocuments.ucsf.edu/docs/pjgl0001 




15710 

1 phase. And the second phase is she's got cancer, 

2 what caused it? 

3 Now you're saying it's the ozone and the 

4 radiation. All this can come in in that phase, but 

5 not the first phase. 

6 MR. FURR: Your Honor, I understand 

7 that under your ruling limiting the evidence on 

8 ozone and radiation to what is already in the case, 

9 perhaps some of his work that is extrinsic to the 

10 airliner cabin report shouldn't come in under that 

11 ruling, which certainly- 

12 THE COURT: I'm not sure what you're 

13 making reference to. We'll meet it when we get 

14 there. 

15 MR. FURR: Since they put that report 

16 in, he should be able to explain the findings in 

17 that report, since plaintiffs put it in evidence. 

18 That doesn't expand the evidence on ozone and 

19 radiation at all. It just clarifies- 

20 THE COURT: I'm not sure exactly what 

21 you're talking about at this point. But I didn't 

22 want to make it a feature, and a lot of it was. 

23 MR. COFER: Your Honor, may I say one 

24 more thing about that? What plaintiffs have done, 

25 both in the opening statement, jury selection and 
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1 throughout the trial, is talk about their nationwide 

2 class of flight attendants that have serious 

3 injuries. What we need to be permitted to do is 

4 show that if they have those serious injuries, it 

5 was not secondhand smoke, it was something else on a 

6 generic basis, and- 

7 THE COURT: That's what's in already 

8 and that's sufficient. Okay? That's where the 

9 problem comes in. It becomes too much of a feature 

10 as to levels and everything else and all of that, as 

11 we got deeper into this deposition. That's what I 

12 was keeping it out for. Let's move on or we'll be 

13 here forever. 

14 Okay. The next area is where? 

15 MR. COFER: What page. Your Honor? 

16 THE COURT: Page 51 I looked at. I 

17 didn't have any problem with 51, Line 6 through 24. 

18 And 52, 1 through 4. 

19 MS. ROSENBLATT: I think we 

20 cross-designated 5 through 12. 

21 THE COURT: And you designated 5 

22 through 12. That's all right. And then on 53 you 

23 crossed 1 through 10. They can holler and screech 

24 if they're going to object- 

25 55. 23, 24, seems okay. Well, maybe not. 
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1 Let me just see what it says. 

2 MR. FURR: We're getting into a study 

3 he did of ozone outside the airline cabin. 

4 THE COURT: Yeah. This is where we're 

5 having a problem. 

6 MS. ROSENBLATT: She actually — he 

7 didn't do it and his night class — someone else did 

8 it. We objected as to that. 

9 THE COURT: Yeah. I said that that 

10 wasn't sufficient. That should not be in. I 

11 crossed out any reference to that classroom study. 

12 So that takes care of 56 and 57, 58, and the rest of 

13 it, 60 and 61. 

14 MR. FURR: That's out also then. 

15 THE COURT: Yeah. Anything that makes 

16 reference to the classroom study. The rest seems 

17 okay, up until we get to Page 70. 

18 MS. ROSENBLATT: Including the 

19 cross-references then? 

20 THE COURT: Yes. 70 and 71 apparently 

21 is okay. 23 and 24 on Page 70 and 1 through 3 on 

22 Page 71. And the cross-designations. 

23 Page 73. I didn't have any problem with 73 

24 either. Or 74, 75. The designations on 76 I said 

25 was all right. 
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1 


MS . 

ROSENBLATT: 

We just have 14 

2 

through 

18 . 



3 


THE 

COURT: Yeah. 

Whatever that is. 

4 


MS . 

ROSENBLATT: 

Okay. 

5 


THE 

COURT: Page 

79. I said that was 

6 

all right. 80 was all right. 

81 and 82. I think 

7 

83, 84 

and 85. 

Now you start 

talking about ozone as 

8 

an irritant on 8 

6. 


9 


MR. 

FURR: Judge, 

the difference, of 

10 

course. 

here is 

we are talking 

■ about it within the 

11 

context 

of the NRC report. 


12 


THE 

COURT: Yeah. 

I said that was 

13 

okay. 

That reference at that 

point, for that 

14 

purpose 

, is fine 

I didn't have any problem with 

15 

that. 

Plus the 

cross-references. 

16 


Then you 

get deeper into it, which is where 

17 

I think 

we have 

a problem. 


18 


MS . 

ROSENBLATT: 

On 88, Line 11, you 

19 

mean? 




20 


THE 

COURT: Well, 

let's see what we're 

21 

talking 

about. 



22 


MR. 

FURR: No, I 

wouldn't think so. 

23 


THE 

COURT: No. 

That was all right. 

24 

But we 

start, I 

think, with 89 

The problem with 

25 

that whole thing 

is this is the series where you say 
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1 they didn't find any reference to particular 

2 diseases. 

3 MR. FURR: Yes. 

4 THE COURT: There's nothing in there 

5 that says they studied for that. Now, if they 

6 studied for it and made a definitive finding, I 

7 would agree with you. But now you are saying they 

8 didn't talk about marbles, so you can say they 

9 didn't talk about marbles. They didn't talk about 

10 fresh meat, so that's fine too. But no, unless 

11 there was a definitive finding — I think you're 

12 doing this in the negative sense. And I didn't find 

13 that that was either fair or appropriate. 

14 MS. ROSENBLATT: And he's not a 

15 physician. And this was not a group of physicians 

16 that were making this. In fact- 

17 THE COURT: And I know your argument is 

18 going to be they made a health study and they didn't 

19 find specific causes for these diseases. But I 

20 don't know from this study whether they actually 

21 tested for it. If the tests were negative, I would 

22 agree with you. But if they didn't test for it, 

23 I've got a problem with it. 

24 MS. ROSENBLATT: They didn't do a 

25 health study. This was not- 
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THE COURT: You need the book? 

MR. COFER: Yes. 

THE COURT: I think this is- 

MR. FURR: Your Honor, there were 
physicians on the committee. It was very clear from 
the report and from the predicate laid in this 
deposition that the committee attempted to evaluate 
the health effects of the environmental tobacco 
smoke in the airliner cabin. 

THE COURT: Yeah, but it's different. 
Now, I kept that out. I mean, it's very nice for 
you and all, but it just isn't fair. 

MS. ROSENBLATT: Starting where. Your 

Honor? 


THE COURT: Starting with that whole 
series of questions. Starting with 89, from Line 19 
through 90, 91, 92, 93. 

MS. ROSENBLATT: Now, we would take out 
our cross-designations, of course. 

THE COURT: And all your 
cross-references. 

Okay. Now we get into the issue here on 
Page 96 about all these other elements, which I 
indicated would be more in the nature of alternative 
causation. 
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1 MR. COFER: Where are we at? 

2 THE COURT: 86 — 96. 

3 MR. FURR: We are. Your Honor — it's 

4 in the context of the airliner cabin report, which 

5 plaintiffs put into evidence. It's just explaining 

6 the results reported in that, plaintiffs' own 

7 evidence. 

8 MR. COFER: The other thing. Your 

9 Honor, again, plaintiffs' claims in this case are 

10 more than just heart disease and lung cancer. 

11 They're the very sorts of irritating respiratory 

12 effects discussed. 

13 THE COURT: Well, lots of things could 

14 cause respiratory problems, irritation, nose, and 

15 all that sort of business. It doesn't say that one 

16 is exclusive of the other. That's the essence of 

17 what we're talking about. 

18 Now, if it was exclusive of the other, I 

19 would agree with you. But it isn't. And so you 

20 can't say that is that definitive. The only problem 

21 I have — I have a question mark on this whole line 

22 of questioning — is because of the book. If it's 

23 in the book and it's part of the evidence and it's 

24 part and parcel of what they found — and if they're 

25 going to read it, which I kind of doubt they're 
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1 going to do anyway, but it is a piece of evidence — 

2 then- 

3 MR. FURR: As you can see from the 

4 first question asked on Page 96, I'm asking him 

5 about- 

6 THE COURT: The question is, does it 

7 need explanation. That's the point. Or, quote, 

8 does the document speak for itself? 

9 MS. ROSENBLATT: Well, there are 

10 questions interspersed, like what are the health 

11 consequences of ozone exposure and things like that. 

12 And that's not something that is part of this. 

13 THE COURT: Is that addressed in the 

14 book? 

15 MR. FURR: Yes, it is. 

16 MR. COFER: Yes, it is. Your Honor. It 

17 absolutely is, and I'll find the cite for it. In 

18 fact, we have already emphasized that. It is in 

19 evidence. 

20 And see the thing is, where we're kind of 

21 hamstrung is when plaintiffs tell the jury there's a 

22 nationwide class with all these problems, if we are 

23 not then permitted to show why they have them, not 

24 cigarette smoke, but why they have them, the jury 

25 says, "Well, God, it must be cigarettes." 
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1 THE COURT: That's not the issue. The 

2 issue is the science. The issue is the science. 

3 MR. COFER: Hold on. It's on Page 1- 

4 THE COURT: The question is does smoke 

5 cause the disease, not does ozone cause the disease. 

6 Because that's Part II. Not whether particulates 

7 cause the disease, particulates of, we'll say, 

8 airline fuel or whatever it might be. That's not 

9 the issue in this case. 

10 MR. COFER: Here, on Page 116, Your 

11 Honor, with respect to ozone: Symptoms include 

12 cough, upper airway irritation. 

13 THE COURT: Yeah. That's fine. 

14 MR. COFER: I'm sorry? 

15 THE COURT: That's fine for Phase II, 

16 and I keep telling you that's fine for the damage 

17 phase. When they come in and say, "Look, I've got 

18 cancer, I've got respiratory problems, I cough, I 

19 sneeze," and all that, you can say, "Well, it's not 

20 caused by the cigarettes. Even if a cigarette does 

21 cause cancer, it's caused by something else." 

22 That's the whole essence of the damage 

23 phase. 

24 MR. COFER: Except, Your Honor, you 

25 see, the jury is only hearing part of the story. 
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1 What the jury is hearing is they have all these 

2 people that have these injuries and plaintiffs say 

3 cigarette smoking causes this. We say: No, it 

4 doesn't. Here is an explanation for the phenomena 

5 the plaintiffs are describing. And we're saying if 

6 you look at plaintiffs' own evidence, that explains 

7 why. 

8 THE COURT: I still think it's an 

9 alternative causation that belongs in Phase II, and 

10 I think that's where it ought to stay. 

11 MR. FURR: Judge, I just want to add 

12 that Drs. Richmond, Burns, Mr. Fulton, 

13 Mr. Halfpenny, Mrs. Broin, Dr. Celermajer, all, 

14 during their testimony, expressed symptoms of 

15 irritation of one form or another when they were on, 

16 aboard the airliner, that they attributed to the 

17 environmental tobacco smoke. 

18 So they have put their specific complaint 

19 into the case already and we need to be able to show 

20 that there were other things in the airliner cabin 

21 that could have been causing the specific complaints 

22 made by those witnesses that were permitted to 

23 testify so- 

24 THE COURT: We already have sufficient 

25 evidence in here with the reference to these, what 
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1 do you want to call it, these symptoms, through 

2 other testimony. I didn't want to make it a feature 

3 of this part of the case. And that's where the 

4 problem is. You went too deep into it. It's very 

5 nice and very interesting and all of that, but I 

6 think it belongs in Phase II. Okay? 

7 Okay. So, so be it. That takes 96, 97, 98, 

8 99. 

9 MR. COFER: Give me one second to catch 

10 up with you. 

11 THE COURT: We're getting into 

12 radiation on 100, I think. 

13 MS. ROSENBLATT: That's really the same 

14 situation. It's another alternative causation. 

15 MR. COFER: Well, Your Honor, radiation 

16 goes specifically to cancer and specifically to lung 

17 cancer. And particularly when Mrs. Broin was 

18 permitted to testify that she had lung cancer, then 

19 clearly the door is open as to other causes of lung 

20 cancer, because we have to be permitted to show that 

21 she could well have lung cancer, she could well have 

22 lung cancer from exposure on planes, but it was not 

23 secondhand smoke. 

24 THE COURT: Yeah, but that's in the 

25 second phase of the case. 
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1 MR. COFER: Well, Your Honor, then she 

2 should not have been permitted to talk about lung 

3 cancer because it leaves us in a situation where you 

4 have a plaintiff who's been here the whole trial who 

5 tells the jury she has a very serious injury that 

6 she attributes to secondhand smoke on planes. 

7 You have Dr. Burns say that lung cancer is 

8 caused by smoking. 

9 THE COURT: You can argue at this point 

10 that here's evidence, at that point, that there is 

11 an ozone factor and there's a radiation factor, 

12 which we've already testified about, and there's 

13 also some testimony that there is a factor involved 

14 of some other pollutants in the air. 

15 I didn't want to get into that depth, 

16 because it doesn't have the relationship that we're 

17 talking about. So up to that point, yeah, you can 

18 argue that on closing, that it's some other cause at 

19 this point, that they've got to take that into 

20 consideration. But if you're going to do that, then 

21 we have to go back and get all the other evidence in 

22 there that belies this issue which didn't come in. 

23 And I still think it's a Phase II issue. 

24 MS. ROSENBLATT: And also, the jury is 

25 not going to decide whether Norma Broin's lung 
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cancer was caused from her exposure. All they are 
going to decide is can ETS cause lung cancer. 

THE COURT: I agree with you. I agree 

with you. 

MR. HARDY: Your Honor, I just- 

THE COURT: All right. Your objections 
are noted. Let's move on, because you can beat this 
to death. 

So 100 and 101. 

MR. COFER: Your Honor, could I say one 
more thing, just so it's clear, what our position 
is? 

THE COURT: Your position is very 
clear, sir, and I really don't want to go into this 
any more than necessary. You know, you keep doing 
this to me. I've been very, very lenient in 
allowing everybody to talk and express your 
opinions, even after I rule. You go back and you 
talk and you want to convince me of this and you 
want to make the record. 

The record's clear. I don't think anybody 
upstairs is ever going to look at the record and say 
it's not a clear record. 

MR. COFER: I understand that and I 
appreciate that. 
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1 



THE 

COURT 

: Well, then 

sit down. 

2 



MR. 

COFER 

: All right. 


3 



THE 

COURT 

: Okay. So 

100 and 101. And 

4 

any 

reference to 

alternative issues 

. 

5 



MR. 

COFER 

: 102 also. 

103. 103 is out 

6 

also 

. 





7 



THE 

COURT 

: All right. 

That runs us 

8 

through where? 




9 



MR. 

FURR: 

Up to 104, 

I think. 

10 



THE 

COURT 

: Yeah, 104. 

And that's the 

11 

jet 

engine 

issue. 

the 

emissions from jet engines. 

12 



MR. 

FURR: 

Our position would be the 

13 

same 

as to 

the relevancy. 


14 



THE 

COURT 

: Yes, I understand. Okay. 

15 

So we don't 

need 

the cross-designations either then. 

16 

correct? 





17 



MS . 

ROSENBLATT: No. 

Those will all 

18 

be— 

- 





19 



THE 

COURT 

: Okay. Let 

' s get to Page 

20 

109. 

Now they talk about something 

entirely 

21 

different. 

I figured 

that would be 

all right. 110 

22 

is all right. Ill is 

okay. 112, 113, didn't have 

23 

any 

problem 

with 

that. 

119. 120. 


24 


Where are we? 

Now I've got 

a problem with 

25 

Dr. 

Samet. 
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Where are we. 


Judge? 

THE COURT: We are on 131, I think. 

Here he goes, a study with Dr. Samet. They write a 
paper, coauthor a paper, and Dr. Samet does the — 
the author of a chapter. And I think that's what 
you're talking about, what Dr. Samet wrote and what 
his findings were. 

You want to get in Dr. Samet's findings 
through this witness. 

MR. FURR: Well, this witness was the 
editor of the book, of course. 

THE COURT: I understand that. 

MR. FURR: It was the testimony that he 
read and agreed with it all. 

THE COURT: Very similar to the editors 
of the Surgeon General's Report. 

MR. FURR: Which of course were 
permitted to come in and testify and testify that 
they agreed with it all. 

THE COURT: Yeah, I know. That's what 
I'm saying. That's where the conflict basically 
arises. 


MS. ROSENBLATT: Well, that was in 
evidence. Your Honor. That's different. The 
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1 Surgeon General's Report was- 

2 THE COURT: This paper is not in 

3 evidence. 

4 MS. ROSENBLATT: This is not, this 

5 paper, this is a paper that was done. It's not in 

6 evidence. He's basically bolstering his own 

7 witness's testimony, and Dr. Spengler is — with an 

8 article by another individual that he did edit. If 

9 he had himself written it, I think it would be 

10 different. But the Surgeon General's Report, the 

11 reason it was permissible is because it was in 

12 evidence. 

13 THE COURT: But the problem with that 

14 is, if he lends his name to it, I think it makes a 

15 difference. If you're going to say it was an 

16 independent study by somebody else and you agreed 

17 with that, what everybody else said, but here it's 

18 like a coauthor. 

19 So, although I initially said it was out, 

20 I'm going to change my mind on that. I wrote down 

21 on your copy it was out. I'll let all that in. 

22 That runs us through Page 132, 33, 34 and 

23 35. 

24 MS. ROSENBLATT: And then we have 

25 cross-designations. 
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1 THE COURT: And your cross- 

2 designations. 

3 MS. ROSENBLATT: 136, 137, 138, 139, 

4 140. It takes us to 142. 

5 THE COURT: Well, it's the same thing. 

6 MS. ROSENBLATT: Okay. 

7 THE COURT: And that runs through 144, 

8 so that's in. 

9 MS. ROSENBLATT: Then we have 144, 145, 

10 146. Cross-designations. 147. 

11 THE COURT: All right. Now we're back 

12 to 150. I said that's all right. That's his 

13 opinion. 

14 MS. ROSENBLATT: Then we have a series 

15 of cross-designations. 

16 THE COURT: 156 is okay. 157, 158, 

17 159. 160, 161 and 160 — let's see. The 160 

18 series. There's a problem again. Let's see. I put 

19 a question mark. 

20 MS. ROSENBLATT: What page is that? 

21 160. 

22 THE COURT: Starting with 160. This is 

23 known as the executive summary. Then you're getting 

24 back into the ozone again. 

25 MS. ROSENBLATT: Right. 
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1 MR. FURR: I believe this is a 

2 continuation of what began on 156. 

3 MS. ROSENBLATT: But this now deals 

4 with not just ETS and particles; it's dealing with 

5 alternative causation, ozone, radiation. 

6 THE COURT: Yeah. Apparently ABC was 

7 doing an ozone study because everybody was worried 

8 about the big hole in the ozone level and I guess 

9 they wanted to do some study on it. 

10 MS. ROSENBLATT: That may be a focus of 

11 Phase II. 

12 THE COURT: Yeah. I agreed with that. 

13 That's why I had the question mark on it all. All 

14 right. I kept that out in my initial reading. 

15 MR. FURR: In that case. Judge, I think 

16 we would take out 156 to 59 because it doesn't make 

17 any sense unless we get into the results. 

18 THE COURT: Yeah. Through 169. 

19 MS. ROSENBLATT: You want to take out 

20 starting with 156 then? The earlier designations 

21 they want to take out because it's part of the 

22 same — the earlier part helps us. 

23 MR. FURR: No. Because it makes no 

24 sense if you don't include it all. 

25 THE COURT: The summary of the ABC 
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1 study, the whole thing. 

2 MS. ROSENBLATT: They want to take 

3 everything out. 

4 THE COURT: All right. So take it all 

5 out. I don't care. 

6 MR. COFER: That takes us through- 

7 THE COURT: That's through what, 171? 

8 MS. ROSENBLATT: I think so. 

9 THE COURT: Okay. 175. What's he 

10 talking about there? Congressional testimony. 

11 That's again the ABC study. 

12 MR. FURR: Well, it's a lot more than 

13 the ABC study. It addresses all of his experience, 

14 including his experiences on the NRC committee, with 

15 the topic of this lawsuit, the quality of the air in 

16 the airliner cabin. 

17 THE COURT: I'm just trying to see what 

18 he's talking about. 

19 MS. ROSENBLATT: He says related in 

20 large part to the ABC study, was his testimony, he 

21 said. 

22 THE COURT: Yeah, but since we haven't 

23 made any mention of the ABC study, it would take 

24 that out. 

25 MS. ROSENBLATT: Well, yeah. He 
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1 mentions — he agrees — the question is: The 

2 testimony you gave was related in large part to the 

3 ABC study that we just discussed, wasn't it? The 

4 answer is yes. 

5 THE COURT: Well, we can always take 

6 that out. That's no problem. 

7 MS. ROSENBLATT: Yeah, but that's 

8 apparently what it was. He talks about radiation 

9 exposures on 177. 

10 THE COURT: So we're talking about Line 

11 17 through 20. You can keep that section out. 

12 MS. ROSENBLATT: Then on the next page, 

13 13 through- 

14 MR. FURR: I'm sorry. Your Honor. I 

15 don't want to make an error here. Did you say on 

16 Page 176 — what was your ruling? 

17 THE COURT: Take out 17 through 20. 

18 MS. ROSENBLATT: But then on 177, 13 

19 through the end of the page talks about ozone 

20 exposure, radiation exposure. 

21 THE COURT: I don't think that's any 

22 real problem. I don't have any problem with that, 

23 really. Then he's again talking about ventilation. 

24 But most of this is after the ban. 

25 MS. ROSENBLATT: All of this. This is 
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1 a very recent testimony that didn't deal with 

2 cigarette smoke because that was out of the picture. 

3 He's talking about testimony about radiation and 

4 ozone, which would be highly relevant to Phase II. 

5 I don't think it's — that's all it talks about. 

6 MR. FURR: Your Honor- 

7 MS. ROSENBLATT: And it's alternative 

8 causation. It's basically getting in what you 

9 previously had indicated would not come in. 

10 MR. FURR: No. What this does is 

11 explain the recommendations in the '86 report. It 

12 explains that we made recommendations that weren't 

13 followed up on except for the smoking ban and, guess 

14 what, the problems were as bad or worse than they 

15 were before. It explains the recommendations from 

16 that report. 

17 MS. ROSENBLATT: I don't think he's 

18 saying they were worse than before, but I think he's 

19 talking about testimony regarding ozone, radiation, 

20 carbon dioxide, all alternative — this is obviously 

21 very helpful testimony as to alternative causation, 

22 but has no bearing on — because he doesn't discuss 

23 cigarette smoke or anything. It has to do with 

24 other problems in the air post-ban. And really, the 

25 focus is the ABC study. And part of what we had 
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1 cross-designated for the ABC study, which is now all 

2 out, indicated that he didn't really find there was 

3 a problem. 

4 So this is really now very much out of 

5 context if it's permitted in. And I think it's all 

6 alternative — we had conclusions about ozone, you 

7 know. These are all Phase II issues. 

8 MR. FURR: Judge, on Page 177 he's 

9 addressing the essence of this lawsuit. He says 

10 that there has not been a systematic well-designed 

11 study of the health of flight crew or passengers due 

12 to the airliner- 

13 THE COURT: During what period of time? 

14 MR. FURR: Ever. Never been one. 

15 MR. COFER: Back when smoking was 

16 permitted. 

17 THE COURT: Wait a minute, wait a 

18 minute. Wait. Slow down one second. I am going 

19 backwards. He makes reference to this Airliner 

20 Cabin Environment National Academy Report, which was 

21 1986. 

22 MR. COFER: Right. That's when smoking 

23 was allowed. 

24 THE COURT: Yeah. I'm just trying to 

25 figure out if the rest of it relates to that, the 
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recommendations from that report. Is that what you 
were talking about? 

MR. FURR: Yes. He was talking about 
the recommendations from the '86 report. 

THE COURT: Not the new study. 

MS. ROSENBLATT: Relating to ozone and 
radiation studies and alternative causation. That 
could also be — it seems as if they are not banning 
smoking. It's very confusing. 

MR. COFER: The problem with 
plaintiffs' argument, it's like if I am accused of 
stealing a stereo, all I'm permitted to say is, "I 
didn't do it," not, "I didn't do it; that guy did." 

MS. ROSENBLATT: "That guy did" is 

Phase II. 


MR. COFER: No, it's not. The point is 
I didn't do it; that guy did. And it — that's more 
evidence I didn't do it. 


THE COURT: It's not comparable. 

MS. ROSENBLATT: One is not exclusive. 

THE COURT: Not comparable. But that 
argument is — all right. I'll let him go ahead and 
testify on those pages, because I think it's just 
general in nature. 


I think through 180, 184, 185. There was an 
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1 objection as to leading. 

2 MS. ROSENBLATT: We had a 

3 cross-designation, four lines on 183, explaining in 

4 context some of that. And I would, you know — 

5 that, I guess, is in. 

6 MR. FURR: Well, that's explaining the 

7 radiation. We need to read — it's explaining the 

8 radiation study, what was done. That was kept out. 

9 MS. ROSENBLATT: No. It's explaining 


10 

the issue of primary concern in terms of 

his 

11 

testimony, which 

is on Line 3. Was 

that 

an 

12 

intercontinental 

flight, they still 

allowed smoking 

13 

and members of the Flight Attendants 

Association 

14 

were still exposed. That was their 

primary concern 

15 

And that has to 

do with this congressional 

16 

testimony. So I 

think that needs to 

be 

in to have 

17 

this in context. 




18 

MR. 

FURR: We just want 

to 

start on 

19 

Line 11 then. 




20 

MS . 

ROSENBLATT: Fine. 



21 

THE 

COURT: All right. 

84 

and 85 and 

22 

86 are all right 

, even though they were 

leading. 

23 

Now we get into something on 

191 

about some 

24 

solar flares. 




25 

MS . 

ROSENBLATT: That really is 
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irrelevant, but- 

THE COURT: I said that was out. 207, 

I thought that was okay. 209, 211, 212. I think 
everything else was okay. 

Yeah, I think everything else was okay. 

MS. ROSENBLATT: You have all our 

cross-designations indicated, so when you read it- 

MR. FURR: Yes. 

THE COURT: Okay. Recess? 

I think that belongs to the clerk or- 

MR. COFER: That's your copy. I'll put 
it right here. 

THE COURT: Is it marked? It's in 

evidence? 

MR. COFER: Yes, it is. Exhibit- 

THE COURT: All right. Let's take a 

short recess while we get put together. 

(A brief recess was taken.) 

THE COURT: Okay. We could proceed. 

MS. ROSENBLATT: We could proceed 
without Stanley. 

THE BAILIFF: Bringing in the jury. 
Jurors entering the courtroom. 

(The jury entered the courtroom and the 
following proceedings were had:) 
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1 THE COURT: Okay. Everybody is here. 

2 Have a seat, folks. Anybody watch T.V., read 

3 magazines, newspapers, articles, have conversations 

4 about anything about this case or any of the issues? 

5 JUROR NO. 287: Just the Marlins. 

6 THE COURT: I can't hear you. 

7 JUROR NO. 287: The Marlins. 

8 THE COURT: Oh, the Marlins. Did they 

9 play a game yesterday? 

10 You know what worries me about that? The 

11 way they made a great big headline about how 

12 wonderful it was they won the game, but they have a 

13 few more to play before they get anywhere. We'll 

14 see. We hope. 

15 All right. We have a deposition for you, I 

16 believe. 

17 MR. FURR: Yes, Your Honor. We would 

18 like to begin by reading a deposition. 

19 THE COURT: If, during the course of 

20 the reading of the deposition, which may be somewhat 

21 lengthy, one or more of the personnel leaves the 

22 room, number one, it's not because they're bored. 

23 It's number two, they're working on matters that 

24 requires their presence elsewhere, and you can 

25 understand that. 
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1 So, since they don't have to participate 

2 actually, I gave them permission, if they wanted to 

3 get up and go, go ahead and go and do whatever it is 

4 they have to do in preparation for the next time. 

5 So, we'll go ahead and proceed. 

6 MR. MOSS: I'm not bored. Your Honor. 

7 MR. FURR: This is the deposition of 

8 John D. Spengler, Ph.D., that was taken on April 

9 30th of this year in Boston in this case. 

10 THE COURT: Mr. Whiting will be 

11 Dr. Spengler. 

12 MR. FURR: Dr. Spengler sounds more 

13 like Mr. Moodhe, but Mr. Whiting is going to read 

14 it. 

15 (Portions of the deposition of JOHN D. 

16 SPENGLER, Ph.D. were read to the jury as follows:) 


17 



MR. FURR: Page 5. 



18 

Q. 

Good 

morning. Dr. Spengler. 



19 

A. 

Good 

morning. 



20 

Q. 

As I 

just introduced myself to you 

off 

the 

21 

record. 

my name is Jeff Furr. I represent 

the 

R. J 


22 Reynolds Tobacco Company. I'll be the first person 

23 to ask you questions today. 

24 Do you understand your deposition is being 

25 taken in a case that is referred to as the Broin 
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1 case that's pending in state court in Miami? 

2 A. Yes, I do. 

3 MR. FURR: Page 27. 

4 Q. Dr. Spengler, you have done a great deal of 

5 research regarding the measurement of particles in 

6 indoor environments, is that correct? 

7 A. Yes. 

8 Q. And that research addresses the attribution 

9 of indoor particles to tobacco smoke in part, 

10 doesn't it? 

11 A. In part, that is correct. 

12 MR. FURR: Page 39. 

13 Q. Would you now describe for us as 

14 comprehensively — I should say identify for us as 

15 comprehensively as you can all of the original 

16 research that you have participated involving the 

17 airliner cabin. 

18 Again, use your C.V. if that's of help for 

19 you. 

20 A. For a number of years, out of my own 

21 curiosity, I used to carry around portable sampling 

22 equipment to make my own measurements for my own 

23 information, and that probably was in or around the 

24 time that the National Research Council committee 

25 was meeting. 
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1 Q. Was that part of a formal study or just 

2 something you did when you flew? 

3 A. It's something I did when I flew. The last 

4 few years, we were contracted by 20/20, ABC News, to 

5 make measurements on a series of flight segments, 

6 domestic flights. And then more recently we had 

7 completed a comparison study among various modes of 

8 public conveyance which included airplanes, trains, 

9 buses and subway systems. 


10 

Q. 


Beginning with your personal study in which 

11 

you carried around some portable sampling equipment. 

12 

did you 

ever publish the results of those 

13 

measurements? 

14 

A. 


No, I did not. 

15 

Q. 


Do you still have those data? 

16 

A. 


No, I don't. 

17 

Q. 


What happened to them? 

18 

A. 


These were digital read-out equipment, and I 

19 

would 

just make handwritten notes of the 

20 

concentrations that I was measuring and never kept 

21 

those 

notes. 

22 

Q. 


Did not keep them? 

23 

A. 


No. 

24 

Q. 


With respect to the 20/20 ABC news research 

25 

project. 

have you published a scientific article on 


COPYRIGHT 1997 — TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1A11 RightsLReservedVIC & WHITE 


http://legacy.library.ucsf.§dHU^to^iJliliIjS§a®fiWpcMindustrydocuments.ucsf.edu/docs/pjgl0001 



15739 


1 the data collected in that project? 


2 

A. 

Not yet. 


3 

Q. 

Do you intend to? 


4 

A. 

Yes. 


5 

Q. 

Is it a work in progress now? 


6 

A. 

Yes . 


7 

Q. 

You do have possession of those 

data, don 

8 

you? 



9 

A. 

Yes. 


10 

Q. 

Would you be willing to produce 

those for 

11 

to look 

at? 


12 

A. 

No. 


13 

Q. 

Why not? 


14 

A. 

We have yet to publish the results and I 

15 

want to 

make sure that we have the opportunity to 

16 

publish 

original research and submit it 

through a 

17 

peer review process. 


18 

Q. 

With respect to the comparative 

studies o. 

19 

various 

modes of public — 


20 

A. 

Conveyances. 


21 

Q. 

— conveyances, I take it those 

public 

22 

conveyances included airliner cabins? 


23 

A. 

Specifically the 777. 


24 

Q. 

Did you obtain original data on 

the 777? 

25 

A. 

Yes . 
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Q. Do you have possession of those data? 

A. Yes. 

Q. Would you be willing to produce those data 
to us? 

A. Not yet. 

Q. What type of data did you obtain on the 777? 

A. We obtained measurements of carbon dioxide, 
carbon monoxide, temperature, relative humidity, 
pressure, occasional measurements of noise and 
particulates, and we did additional measurements of 
volatile organic compounds and biological samples 
both airborne and in dust collected from seats. 

Q. Who funded that research? 

A. Boeing. 

Q. What did you find with respect to 
particulates? 

A. I found the levels were very low. 

Q. And why did Boeing want this done or I 

should ask you what were you told about why Boeing 
wanted this done? 

A. Well, we made the proposal. The proposal 
was to develop a set of comparable measurements in 
various modes of transportation so that the levels 
of all of those parameters measured on airplanes 
could be put into context. 
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Q. How did you select Boeing as the recipient 
of your proposal? 

A. In discussions with them, they said they 
would entertain such a proposal. 

Q. How much did the study cost to conduct? 

A. About 70,000 to $80,000. 

Q. When was the study performed? 

A. Beginning last May of 1996 with the last set 
of measurements made in December of '96. 

Q. Why did you think this study would be of 
interest to Boeing? 

A. There are several reasons, but there was a 
subcommittee on aviation ventilation set up by the 
ASHRAE, American Society for Heating, Refrigeration 
and Air Conditioning Engineers, and that committee 
was charged with both defining research needs as 
well as what special ventilation requirements might 
be necessary for airplanes, and so it was, in part 
— strike that. 

Boeing, as well as a number of other 
companies, had members serving on that subcommittee. 
So, it was in part of trying to provide additional 
information to that subcommittee and to Boeing and 
to the industry at large that we undertook this 
study. 
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MR. FURR: Now, we need to go to Page 
49, Line 16 through 21 only. 

Q. Have you reported the results of this study 
to Boeing? 

A. A draft report was given to them a week ago. 

Q. Would you produce that report to us? 

A. No. 

Q. In those reports — 

MS. ROSENBLATT: I think you go on to 
22. It follows. 

Q. Why not? 

A. Because we were under contract with Boeing 
and they have to have a chance to receive the report 
and comment on the report and have us respond to it. 

MS. ROSENBLATT: That whole page. 

MR. FURR: Okay. 

Q. What were the components of that draft 
report? 

A. The components included the summary findings 
of some but not all of those parameters that I 
mentioned, because we haven't completed the analysis 
for others. And we provided the traces for all the 
continuous parameters that had been measured for all 
26 transportation segments and a description of 
methods used. 
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1 Q. Did the report contain a discussion section? 

2 A. No, not yet. 

3 Q. Is one being developed? 

4 A. It will be. 

5 Q. Did the report contain any discussion of the 

6 implications of your findings for the comfort and 

7 health of passengers or crew? 

8 A. That will be included in a discussion in an 

9 interpretation section. 

10 Q. That section has not been drafted yet? 

11 A. It has not been drafted. 

12 Q. So, it's a work in progress? 

13 A. I hope so. 

14 Q. I understand you have submitted the draft 

15 report. Has your written report — have you also 

16 reported verbally to Boeing officials about the 

17 study? 

18 A. Yes. 

19 Q. In those reports, have you discussed with 

20 Boeing officials the comfort and health implications 

21 of your finding for passengers and crew? 

22 A. In part, yes. 

23 Q. And what have you told them? 

24 A. Well, I told them two things, I guess, that 

25 would relate to your question. One is about the 
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1 carbon dioxide levels which range between — let's 

2 just put it this way: To say less than 1,000 parts 

3 per million on fresh air systems, once through 

4 ventilation systems, to 1500 or so with planes with 

5 ventilation systems that included recirculation and 

6 levels higher than that during boarding periods. 

7 So, in the process of trying to interpret 

8 what those carbon dioxide levels might mean, I 

9 showed them some data that had been recently 

10 reported on investigations of health systems and 

11 performance among school children in comparison to 

12 the carbon dioxide levels measured in their 

13 classrooms, and we used that by way of trying to 

14 interpret whether they were in a range where 

15 cognitive function might be altered or symptoms 

16 might be altered. 

17 Q. I'm sorry. I don't mean to interrupt. And 

18 what were your conclusions in that regard? 

19 A. We didn't draw any conclusions. Only to 

20 point out that this study that I was making 

21 reference to was the only one that we could find 

22 that demonstrated effects at concentration levels in 

23 the 1500 to 5,000 parts per million range, which is 

24 below the established occupational level. 

25 Q. Okay. What was Boeing's reaction to that 
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1 information? 

2 A. I don't recall any specific reaction. 

3 Q. You said you reported two things to them and 

4 you have identified the C02. What was the second? 

5 A. The second one had to do with the perception 

6 of acceptability of air and its relationship to 

7 temperature and humidity and how that acceptability 

8 would then be modified with the additional presence 

9 of sources of odor. 


10 



MR. FURR: Page 64, Line 12. 

11 

Q. 

Okay. 

I now want to ask you a series of 

12 

questions now about a report entitled The Airliner 

13 

Cabin Environment, Air Quality and Safety, by the 

14 

National 

Academy. 

15 


It' s 

my understanding — 

16 



MR. FURR: We don't need that, I don't 

17 

think. 



18 



MS. ROSENBLATT: Line 8. 65, Line 8. 

19 

Q. 

Doctor, is it correct that you have a bound 

20 

copy of 

that 

report in front of you? 

21 

A. 

Yes, 

I do. 

22 



MS. ROSENBLATT: Line 11. 

23 



THE COURT: Just keep reading all the 

24 

way down. 


25 



MS. ROSENBLATT: I cross-designated. 
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THE COURT: That was her 
cross-designation. 

Q. In the disclosure statement, it says that 
you will describe all facets of the study and the 
unanimous recommendations of the committee that 
there's a ban on all smoking on domestic commercial 
flights. 

Are you prepared to address that topic? 

A. The latter part I can. It is obviously some 
time since we met as a committee and worked on this 
document, so there may be some facets of the 
committee's deliberation and the contents of this 
report that I don't have immediate recall of. 

Q. Do you have an understanding of how the 
report came to be done in the first place? 

A. Yes. 

Q. Can you tell us what that understanding is? 

A. That senator — 

MR. FURR: I'll never pronounce — 

MR. WHITING: Inouye. 

A. — Inouye requested that the FAA undertake a 
study specifically commissioning the National 
Research Council, and that study was to examine the 
issue of health and safety in the cabin environment 
of commercial airplanes. 
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1 Q. Okay. Is it correct that actually Congress 

2 mandated that the National Academy of Sciences 

3 conduct such a study and that the National Academy 

4 delegated it to the National Research Council? 

5 A. That's possible. I'm not — that's 

6 possible. 

7 Q. Doctor, the National Research Council 

8 created a new committee called the Committee on 

9 Airliner Cabin Air Quality, is that correct? 


10 

A. 

A new committee specifically — 


11 

Q. 

To conduct this study. 


12 

A. 

Oh, yes. 


13 

Q. 

As we go forward today, if we refer to 

the 

14 

committee, can we agree that we are, in fact. 


15 

referring to the National Research Council's 


16 

Committee on Airliner Cabin Air Quality? 


17 

A. 

Yes. 


18 

Q. 

Now, you were named vice chair of that 


19 

committee, is that correct? 


20 

A. 

Yes. 


21 

Q. 

How did you get involved with the committee? 

22 

A. 

I was called by staff people on the 


23 

national — from the National Academy and asked 

to 

24 

serve 

on the committee. 


25 

Q. 

Do you know how you came to be named as 

vice 
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1 chair of the committee? 

2 A. No. 

3 Q. What were your duties as vice chair of the 

4 committee? 

5 A. To assist the chair in overseeing the 

6 preparation of the document, editing the document, 

7 assisting with the committee deliberations. 

8 Q. Were there any parts of the final report 

9 that you were not involved with? 

10 A. I'm not sure what you are referring to. The 

11 process by which these things are done, various 

12 committee members are delegated the primary task of 

13 researching or developing the text of certain 

14 components of the report. It is brought together, 

15 it's edited by staff members and finally then edited 

16 by academy staff, and the final text is submitted 

17 back to the committee for review and approval. 

18 Q. Dr. Spengler, we have been told by other 

19 witnesses in this case, including your 

20 co-vice-chair. Dr. Halfpenny, that there was 

21 unanimous agreement on the committee with respect to 

22 all recommendations and findings of the committee 

23 embodied in the report. 

24 Is that your recollection? 

25 A. That's my recollection. You know, if it 

COPYRIGHT 1997 — TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1A11 RightsLReservedVIC & WHITE 


http://legacy.library.ucsf.§dHU^to^iJliliIjS§a®fiWpcMindustrydocuments.ucsf.edu/docs/pjgl0001 



15749 

1 wasn't so, the academy allows the possibility for 

2 minority opinions and other studies — and on other 

3 studies that sometimes occurs. 

4 Q. Is it correct that there were no minority 

5 opinions filed with this report? 

6 A. That is correct. 

7 Q. Let's turn to Pages 6 and 7 of the report 

8 which is the preface, and let's see if we can pin 

9 down what it is the committee set out to do. 

10 Beginning with the bottom paragraph on Page 

11 6, the report states that, quote: Issues the 

12 committee addressed include the following: Are 

13 there problems with the air quality in commercial 

14 airlines? 

15 If so, what is the potential public health 

16 significance for those exposed over the short or 

17 long-term? 

18 Are the problems solely those of brief 

19 discomfort or are the health and safety of crew and 

20 passengers threatened? 

21 How well-established is the threat? What 

22 can be done to alleviate it, end quote. 

23 Are those, in fact, the issues that the 

24 committee attempted to address. Doctor? 

25 A. Well, as stated, these are the questions 
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1 that we were asking about the cabin environmental 

2 health and safety, yes. 

3 Q. Okay. 

4 A. The specific issues, I think, are clear from 

5 the text. See, these aren't issues and maybe it's 

6 semantics, but I just interpreted it differently. 

7 Q. If these aren't issues, what are they, 

8 Doctor? 

9 A. These are questions. 

10 Q. Well, now, when the report was written, they 

11 were obviously described as issues, so I'm not sure 

12 what the semantical issue is here, but we'll go 

13 ahead. 

14 A. Fine. 

15 Q. Now, the members of this committee included 

16 experts in various fields, is that correct? 

17 A. Yes. 

18 Q. Were the members of the committee 

19 collectively qualified to address those issues 

20 described at the bottom of Page 6 and the top of 

21 Page 7 of the preface? 

22 A. I would have to answer that within our 

23 limits, yes, and where we needed additional 

24 information, we sought — we sought that. 

25 Q. In all cases in which the committee needed 
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1 additional information, did it seek such 

2 information? 

3 A. I believe within the constraints on the time 

4 and the financial resources, we did. 

5 Q. Are there any other issues that are 

6 addressed in the report that the committee felt it 

7 really wasn't in a position to address? 

8 A. No. If it was in this report, then I think 

9 that reflects that we were in a position to address 

10 it. The question is, can we reach resolution on all 

11 of these issues or questions stated on six and 

12 seven? I think the point is, some more than others. 

13 Q. In fact, on many of the application of those 

14 general issues to specific contaminants, for 

15 instance, the committee concluded it could not reach 

16 definitive conclusions, is that right? 

17 A. On some, yes. 

18 Q. I want to turn to the acknowledgements on 

19 Page 11. Page 11 indicates that John Banzhaf, III, 

20 from Action on Smoking and Health, was one of the 

21 individuals who assisted the committee. Can you 

22 tell us how John Banzhaf assisted the committee? 

23 A. No, I can't. 

24 Q. Do you know who John Banzhaf is? 

25 A. No. 
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Q. Are you aware that he's a lawyer? 

A. No. 

Q. Okay. On the next page — 

A. This might help. If you are going to go 
through all these names, we had sort of a period 
where the committee sat and listened to public 
comments. Anyone who wanted to come and say 
something about this issue, these series of issues, 
they did. We had, I think, a day-long session or 
maybe longer at the National Academy of Building in 
Washington. Some of these names could be people 
that just came and gave their position. 

Q. But as you sit here, you don't know whether 
that was the limit of Mr. Banzhaf's participation or 
whether he participated further, is that correct? 

A. I do not recall him coming to any of our 
closed session committee meetings and speaking to 
the committee directly, no. 

Q. Did you ever speak to Mr. Banzhaf? 

A. Not that I'm aware of. 

Q. On the next page, Matthew Myers on the 
Coalition on Smoking or Health is also listed as an 
individual who assisted the committee. Do you have 
any recollection of his role in assisting the 
committee? 
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A. No, I don't. 

Q. Do you recall whether he ever spoke in any 
closed committee meetings? 

A. It is my recollection that he didn't. 

Q. Do you know who Matthew Myers is? 

A. No. 

Q. James Repace of the U.S. Environmental 
Protection Agency is also listed among those 
identified as having assisted the committee. Do you 
recall the manner in which Mr. Repace assisted the 
committee? 

A. I don't recollect what he did. 

Q. Do you recall whether he ever spoke to 
closed sessions of the committee? 

A. No, I don't recollect. 

Q. Let's turn to talking about some of the 
findings of the committee in the report. Let's turn 
back to Page 7 in the preface. In the second full 
paragraph of that page, the last sentence, the 
report states that, quote: Cigarette smoking might 
be primarily a comfort issue for both nonsmokers 
exposed to smoke and smokers deprived of their 
stimulant. It might also be a health issue for 
nonsmokers as well as smokers. It is certainly a 
safety issue if cigarettes are improperly disposed, 
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1 close quote. 

2 Dr. Spengler, is it correct that the 

3 committee was unable to determine whether cigarette 

4 smoking aboard airliners was primarily a comfort 

5 issue or a health issue? 

6 A. I have to say the committee members 

7 expressed divergent opinions on that issue of which 

8 it was, was it one or the other or both. 

9 Q. And so, is it fair to say that the committee 

10 was able to reach no consensus about whether it was 

11 primarily a comfort or health issue? 

12 A. How to do fairness to all the committee 

13 members, you have to realize this takes us back a 

14 decade here. 

15 Q. Let me ask the question this way. Doctor: 

16 You told us if there had been a dissenting opinion 

17 from this statement, there was an opportunity for 

18 committee members to file a dissent report. Is that 

19 correct? 

20 A. Well, I think my response was to the 

21 conclusions. 

22 Q. Actually, the question was all conclusions 

23 and findings in the report. 

24 A. And findings. 

25 Q. Yes, sir. 
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1 A. And the conclusions and findings — well, I 

2 think there is consensus to this statement. And 

3 this statement, if you look at it carefully, sort of 

4 forges that compromise and opinions. Some people 

5 thought it was a comfort issue, some people thought 

6 it was a health issue and everyone thought it was a 

7 safety issue. 

8 Q. Let me ask the question this way: It is 

9 correct, isn't it, that there was no consensus that 

10 cigarette smoking aboard aircraft was a health issue 

11 for crew members? 

12 A. To be clear, I think the lack of consensus, 

13 if there was indeed one on that issue, was because 

14 there was no definitive study based on health 

15 outcomes in crew members that at that time could 

16 definitively link it to their exposure to cigarette 

17 smoke. 

18 Do you see the distinction there? No one 

19 did a study on that population, but people fully 

20 agree, and I think there was consensus, I know there 

21 was consensus on the committee, that health 

22 consequences were a likely outcome from exposures to 

23 cigarette smoke on airplanes. 

24 Q. Can you show me a single passage in this 

25 three hundred page report that makes that point, 
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Doctor? 

A. No. It's part of the deliberations of the 
committee as we discussed this. I think there are 
passages in this that admit fully that at the time 
of this writing, and probably it's true today, to 
tell you the truth, that there hasn't been any well 
designed study to this occupational group of people. 

Q. That addresses whether cigarette smoking 
aboard aircraft is linked to an increased incidence 
of disease among the population, is that correct? 

A. That's correct. 

Q. And that study doesn't exist even today? 

A. To the best of my knowledge, it does not. 

Q. And when the committee released this report, 
the committee believed that such a study was an 
important one, is that correct. Doctor? 

A. That is correct. 

Q. And without such a study, the committee 
declined to reach a conclusion that cigarette 
smoking aboard aircraft was primarily a health issue 
for the crew, isn't that correct. Doctor? 

A. We failed to reach consensus on that issue. 
To the best of my recollection, and the other 
committee members might tell you something 
differently, but I do recall there were discussions 
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1 about this. 

2 Q. Okay. Let's try it this way: Can you turn 

3 to Pages 6 and 7 of the body of the report beginning 

4 with the bottom of Page 6 and running over to Page 

5 7? 

6 The report states that, quote: The 

7 committee recommends a ban on smoking on all 

8 domestic commercial flights for four major reasons: 

9 To lessen irritation and discomfort to passenger and 

10 crew; to reduce potential health hazards to cabin 

11 crew associated with ETS; to eliminate the 

12 possibility of fires caused by cigarettes; and to 

13 bring the cabin air quality into line with 

14 established standards for other closed environments, 

15 close quote. 

16 Q. Now those, in fact, were the bases for the 

17 committees recommendations, weren't they. Doctor? 

18 A. Yes. 

19 Q. Now, the committee describes the health 

20 hazards to cabin crew associated with ETS as, quote, 

21 potential, close quote, is that correct? 

22 A. That's what this says, yes. 

23 Q. And there was, as you told us, there was a 

24 consensus on the major findings in the report, is 

25 that correct? 
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1 A. That is correct. 

2 Q. The committee does not describe the health 

3 hazards of ETS associated with exposure in the 

4 airliner cabin as proven or anything else more 

5 definitive than, quote, potential, close quote, is 

6 that correct? 

7 A. Well, I'm repeating my answer, but I'll do 

8 it again. There's no specific study on this 

9 specific population of passengers and crew. 

10 Q. Were you finished or were you continuing? 

11 A. I'm finished. 

12 Q. Well, your answer implies that there was 

13 something less than a consensus among the committee 

14 as to whether the health implications of ETS 

15 exposure aboard aircraft were only potential. Now, 

16 haven't you told us that all major findings of this 

17 report were unanimously agreed to? 

18 A. I think we're going around in the same 

19 point, obviously. The conclusions were unanimously 

20 accepted. We all agreed to these series of findings 

21 and recommendations as presented in the executive 

22 summary, and I think the use of the word, quote, 

23 potential, close quote, health hazard, is well 

24 chosen. 

25 Q. In your opinion, the word was well chosen? 

COPYRIGHT 1997 — TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1A11 RightsLReservedVIC & WHITE 


http://legacy.library.ucsf.§dHU^to^iJliliIjS§a®fiWpcMindustrydocuments.ucsf.edu/docs/pjgl0001 



15759 

1 A. Well, no. In my opinion, it was well chosen 

2 for the specific context of this meeting — of this 

3 committee — excuse me, of this committee — because 

4 some committee members were not as convinced as 

5 other committee members that the reduction of ETS 

6 exposure would result in concomitant health 

7 benefits, in other words, reduction of illness, et 

8 cetera, because those studies hadn't been done. 

9 So, I don't know what more we can say on 

10 this. I mean, you certainly can have consensus on 

11 the final conclusions and findings, because the way 

12 they're worded, it was deliberately structured to 

13 get an agreement among all committee members, we 

14 could agree to this. 

15 Q. So, there was a consensus that this was the 

16 proper way to express the committee's conclusions? 

17 A. Yes. Individuals differed on the specifics, 

18 but people agreed with this general statement. 

19 Q. Doctor, you just used the phrase I'm going 

20 to go back to and that is you said that, quote: 

21 Some committee members were not as convinced as 

22 other committee members that a reduction of ETS 

23 exposure would result in concomitant health 

24 benefits, close quote. 

25 No one knows whether the reduction of ETS 
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1 exposures aboard aircraft have some concomitant 

2 health benefits to flight attendants, do they, 

3 Doctor? 

4 A. I don't know if that analysis has been done. 

5 Q. To your knowledge, that analysis has not 

6 been done, has it? 

7 A. To my knowledge, it has not. 

8 Q. Doctor, let's turn to Page 5 of the 

9 committee's report — excuse me. Chapter 5 of the 

10 committee's report. Chapter 5 would be entitled, 

11 quote. Cabin Air Pollutants, Sources and Exposures, 

12 close quote. 

13 A. Give me a page number, please. 

14 Q. That begins on Page 113, but let's 

15 specifically turn to Page 131. Doctor, that's where 

16 the committee began its report on, quote, 

17 Environmental Tobacco Smoke, close quote, is that 

18 correct? 

19 A. Yes. 

20 Q. Within the section beginning on Page 131, 

21 let's turn to Page 141, the sub-heading, quote, 

22 Health Effects in Airplanes. 

23 A. Yes. 

24 Q. In that section, the committee is providing 

25 this report on its findings with respect to the 
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1 health effects in airplanes of ETS exposures. 

2 A. I'm checking. 

3 Q. Sure. Take your time. 

4 A. I want to see if there's another section 

5 that talked about it in more detail. 

6 Well, this chapter with sources and 

7 exposures — Chapter 6, was, quote. Health Effects 

8 Associated With Exposure to Airliner Cabin Air, 

9 close quote. So, we would have to look through 

10 Chapter 6 to see if there's additional information 

11 related to the health effects. 

12 Q. Okay. We can do that. But is it correct 

13 the sub-heading, quote. Health Effects in Airplanes, 

14 close quote, on Page 141, refers to the committee's 

15 report on ETS exposure in airplanes? 

16 A. Yes. With the possibility that there's 

17 other ETS-related information elsewhere, but yes. 

18 Q. In this section beginning on Page 141, the 

19 committee identifies irritation as a health effect 

20 of ETS exposure aboard airplanes, is that correct? 

21 A. That is correct. 

22 Q. Now, in that section, irritation is the only 

23 effect of ETS exposure aboard aircraft that the 

24 committee was able to reach a consensus on, is that 

25 correct? 
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1 A. Well, I think, as it says, this is the only 

2 piece of information that we could identify after 

3 the extensive review of the literature that related 

4 specifically to health effects, definition, irritant 

5 effects, that had direct relationship to airplane 

6 environment. 

7 See, I don't think there's a consensus issue 

8 here at all. This is the data. So, consensus was 

9 that, yes, this data exists, and it applies to 

10 airplanes. 

11 Q. In other words. Doctor, after, as you have 

12 described it, a comprehensive review of the 

13 scientific literature, the only evidence that the 

14 committee could find with respect to health effects 

15 in airplanes for ETS was irritation? 

16 A. Yes. 

17 Q. In the second sentence in that section, the 

18 committee states that, quote: Irritation affects 

19 general health and welfare and thus affects 

20 performance of the crew, close quote. 

21 Is that correct. Doctor? 

22 A. That is correct. 

23 Q. How does irritation affect general health of 

24 the crew? 

25 A. We're talking about irritation to the eyes, 
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nose and throat in this case, and I think the issue 
here is that constant and persistent irritation of 
that nature could aggregate pre-existing conditions, 
make them worse, or chronic exposures to these 
conditions could precipitate other health response 
of the respiratory tract and sinuses. 

Q. Doctor, there are many sources of irritation 
to the eye, nose and throat of airline crew members, 
aren't there? 

A. I didn't quite follow the question. 

Q. There are many causes, other than 
environmental tobacco smoke, which are a source of 
irritation to the eyes, nose and throat. 

A. In life in general? 

Q. In the airliner cabin. 

A. Not really. 

Q. Well, isn't low humidity a source of 

irritation to the eyes, nose and throat? 

A. No, it's not an irritant, no. It wouldn't 
be. It may change a responsiveness to irritants. 

It might dry out the mucus-secreting regions of the 
ear, nose and throat, but in itself wouldn't be an 
irritant. 

Q. Is ozone an irritant? 

A. Yes. Ozone is an irritant. 
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Q. What other irritants do the crew members 
encounter in the airliner cabin? 

A. Specifically to the airway, right? 

Q. Yes, sir. 

A. It could be transient emissions of 
irritating gases and vapors. 

Q. What gases or vapors do you have in mind? 

A. Those that might be related to engine 

exhaust or in ground operations. Those that might 
be related to passengers' applications of nail 
polish remover, for example. 

Q. Are VOCs an irritant? 

A. They would be included in those class, but 
not all VOCs are irritants. Some specific compounds 
are, but not all would be considered irritants. 

Q. Are particulates an irritant? 

A. By that you mean just general dust? 

Q. The particulates in the airline cabin. 

A. I would say under the circumstances in the 
absence of smoking, no, they're not. 

Q. Turn to Page 141 of your report. Doctor. 

A. We're on that page, yes. 

Q. Give me just a moment. I don't see what I 
was going to ask you, so we'll try something else. 
Let's go back to the process for just a moment. Is 
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1 it correct that each committee member generally have 

2 responsibility for various chapters in the report? 

3 A. Not various chapters but sections of various 

4 chapters. In other words, they may have been 

5 responsible for sections that appeared in different 

6 chapters. It wasn't subdivided chapter by chapter. 

7 Q. What sections did you have specific 

8 responsibility for? 

9 A. I drafted part, if not all, of this section 

10 that we're just talking about now on the sources and 

11 concentrations of ETS, and I drafted a section on 

12 cosmic radiation, and I contributed to drafting 

13 various other sections in my responsibility as vice 

14 chair. I can't recall specifically which pieces 

15 they were. 

16 Q. Let's turn to Page 143, Doctor, top of the 

17 page. I found what I was looking for. The first 

18 sentence of that paragraph reads that, quote: The 

19 possible health effects of ETS on nonsmokers cannot 

20 simply be extrapolated from the health experience of 

21 active smokers for the following reasons, close 

22 quote. 

23 Now, you agree with that principle, don't 

24 you. Doctor? 

25 A. Yes. 
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1 Q. And there was a consensus on the committee 

2 that this was the case? 

3 A. Yes. 

4 Q. Let's turn to Page 146 of your report. 

5 Let's go to the bottom of that page, the last three 

6 sentences. I believe your report states, quote: 

7 There were no assessments of ambient conditions or 

8 biochemical measures of components of tobacco smoke 

9 in most studies. Therefore, it is difficult to 

10 extrapolate the results of these studies to 

11 potential health effects in passengers and crew 

12 members in airliner cabins, close quote. 

13 You agree with that conclusion, don't you, 

14 Doctor? 

15 A. Let me just check what is referred to by, 

16 quote, those studies, close quote. 

17 Q. Sure. 

18 A. I'm not familiar with every study cited here 

19 or at least it's been a long time since I have read 

20 them, but I will assume that when we wrote this 

21 statement, that that certainly is accurately 

22 depicting the situation with reference to those 

23 studies. 

24 MR. FURR: Page 109. 

25 Q. Dr. Spengler, you have been handed an 
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1 exhibit that's been marked as Spengler Deposition 

2 Exhibit 2, which is a reprint of an article 

3 entitled, quote. Health Effects and Sources of 

4 Indoor Air Pollution, Part I, close quote. 

5 There's a John D. Spengler listed as one of 

6 the three authors of that article. Is that you? 

7 A. Yes. 

8 Q. Now, this article was published in 1987, is 

9 that correct? 

10 A. Yes. 

11 Q. So, it was published after the NRC report on 

12 airliner cabin air quality? 

13 A. Yes. 

14 Q. And it was published after the 1986 Surgeon 

15 General's report, is that correct? 

16 A. Yes. 

17 Q. Now, in the upper left-hand corner of the 

18 first page, the words, quote, state of art, close 

19 quote, appears. What do those words signify, 

20 Doctor? 

21 A. This refers to a section of this journal 

22 that is set aside for reviews of any number of a 

23 variety of topics. It is not part of our title. 

24 Q. I take it, then, that this is a section of 

25 the journal reserved for comprehensive reviews of 
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1 issues that are meant to bring the available 

2 information up to date for the reader? 

3 A. Yes. 

4 Q. One of the indoor air pollutants that you 

5 and your coauthors reviewed was environmental 

6 tobacco smoke, is that correct? 

7 A. Correct. 

8 Q. Could you turn to Page 1490 of the report? 

9 Let me ask you this general question first: Now, in 

10 your review of environmental tobacco smoke, in this 

11 article you and your coauthors were reviewing the 

12 information available with respect to environmental 

13 tobacco smoke or ETS exposure and health impacts in 

14 general and not as restricted to the airliner cabin, 

15 is that correct? 

16 A. That's correct. 

17 Q. In the middle of Page 1490, there's a 

18 heading, quote. Tobacco Smoke, close quote. Let's 

19 take a look at the last section in the first 

20 paragraph under that heading. That reads, quote: 

21 Consequently, the evidence on involuntary smoking is 

22 more limited in scope than for active smoking, and 

23 controversy remains concerning certain associations 

24 of involuntary smoking with disease, close quote. 

25 Do you see that. Doctor? 
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1 A. Yes. 

2 Q. What certain associations were you referring 

3 to there? 

4 A. I think at the time of this publication, we 

5 were referring to associations between passive or 

6 involuntary smoke and cardiovascular disease. 

7 Q. Let's turn to Page 1492 of your report. On 

8 the far right-hand column, there's a heading of, 

9 quote, Non-malignant Respiratory Effects, close 

10 quote, and in that column you review non-malignant 

11 respiratory effects in children, I believe, to ETS 

12 exposure. 

13 But then you finish the paragraph with the 

14 sentence, quote: Only limited data pertaining to 

15 adults have been available, and definitive 

16 conclusions have not been made for adult 

17 populations, close quote. 

18 Is that correct? 

19 A. That's correct. 

20 Q. Now, the non-malignant respiratory effects 

21 that the sentence applies to would include emphysema 

22 and chronic bronchitis, wouldn't it? 

23 A. Let me quickly review the paragraph. 

24 Q. Sure. 

25 A. Your question was that this statement 
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1 pertaining to adults and the limited data available 

2 includes bronchitis, and what else did you say? 

3 Q. Emphysema. 

4 A. Emphysema. I believe that's true. 

5 Q. Let's turn to Page 1497. Is it correct, 

6 Doctor, that we're still in the, quote. Lung Cancer, 

7 close quote, section of your review of ETS? 

8 A. Yes. I believe that is correct. Well, it 

9 changes on this page to cardiovascular disease. 

10 Q. Let's restrict our attention to the 

11 left-hand column, the top of it above, quote, the 

12 Other Cancers, close quote, for now. 

13 At the top of the page, you and your 

14 coauthors state — you and your coauthors recognize 

15 that the Surgeon General in 1986, quote, 

16 characterized involuntary smoking as a cause of 

17 cancer in nonsmokers, close quote, is that correct? 

18 A. Yes. 

19 Q. But then following that you state, quote: 

20 The extent of the lung cancer hazard associated with 

21 involuntary smoking in the United States remains 

22 uncertain, however. The epidemiologic studies 

23 provide varying and imprecise measures of risk, and 

24 dosimetric aspects of involuntary smoking in the 

25 respiratory tract are not yet well understood, close 
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1 quote. 

2 Is that correct? 

3 A. Yes. That's what it says. 

4 Q. Well, now, by varying risk, you and your 

5 coauthors meant some of the studies showed an 

6 increase in risk and some of the studies didn't show 

7 an increase in risk, isn't that correct? 

8 A. I think that you used the words both 

9 increase — quote, increase, close quote and quote, 

10 increasing, close quote, and there's a distinction. 

11 Some studies show that the lung cancer risk was 

12 increased in those nonsmoking women who have spouses 

13 who smoked, and still other studies show that the 

14 risk increased in proportion to a surrogate measure 

15 for dose. 

16 Q. I'm sorry. I don't understand. Could you 

17 explain it to me? Let me ask another question and 

18 get us started right here. 

19 When you and your coauthors wrote that, 

20 quote, the epidemiologic studies provide varying 

21 measures of risk, close quote, what did you mean? 

22 A. It means that they did not give these same 

23 number in terms of the increased risk with a uniform 

24 exposure. Now, it's poorly stated. Let me try this 

25 again. 
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1 Maybe it's best to give it as an example. 

2 And I'm not citing a particular study, but let's say 

3 that a study showed that exposure for 20 years to a 

4 pack-a-day smoker to a person who didn't smoke led 

5 to a 1.3 increase in their risk of lung cancer over 

6 a baseline of 1, so a 30 percent increase. 

7 Some studies showed that the same exposure 

8 measure, one year — excuse me, 20 years, one pack a 

9 day, would not show any risk increase or some would 

10 show higher than 1.3. This is what we meant by 

11 that, that there were inconsistencies in the 

12 magnitude of the risk attributed to the exposure. 

13 Q. And in fact — 

14 MS. ROSENBLATT: No, that's not 

15 designated. 122, Line 2. 

16 MR. FURR: Well, we need to read 19 

17 through 21 on 121. 

18 THE COURT: I don't have any problem 

19 with you reading the rest of that up to their 

20 designation since it is para materia with what you 

21 are reading. 

22 MR. FURR: Thank you. Your Honor. 

23 Q. And in fact, some studies show no increase 

24 in risk, is that correct? 

25 A. That's correct. 
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1 Q. And so the studies were inconsistent with 

2 respect to whether they found an increase in risk or 

3 not? 

4 A. Restating that, yes. 

5 Q. What did you and your coauthors mean when 

6 you said, quote, dosimetric aspects of involuntary 

7 smoking in the respiratory tract are not yet well 

8 understood, close quote? 

9 A. This had to do with what — that most of 

10 these studies — in fact, I think at this time all 

11 of these studies relied on indirect measures of 

12 exposure to ETS, namely calculations based on 

13 smoking habits, location and duration; that there is 

14 not quantification as to how much, let's say, 

15 particulate dose or any of the substances actually 

16 get to the target tissue within the lungs. That's 

17 what dosimetry means. 

18 Q. Doctor, wouldn't you agree that today there 

19 is no quantification as to how much of the 

20 particulate dose or any of the substances actually 

21 get to the target tissue within the lungs? 

22 A. I think it's better understood today. 

23 There's better quantification of composition, 

24 characterization of what is in the ETS. There's 

25 better characterization of the particulate size 

COPYRIGHT 1997 — TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1A11 RightsLReservedVIC & WHITE 


http://legacy.library.ucsf.§dHU^to^iJliliIjS§a®fiWpcMindustrydocuments.ucsf.edu/docs/pjgl0001 



15774 


1 distribution and what phases are gas phases or 

2 condensed phases. And there are a lot more 

3 measurements of concentrations in a variety of 

4 locations. 

5 So, I think we're better off today than we 

6 were at the time we wrote this in understanding 

7 elements of the dosimetry. 

8 Q. I'm still confused. What more do we know 

9 today than 1987 regarding how much of the 

10 particulate dose or any of the other substances get 

11 to the target tissue within the lungs? 

12 A. Well, I just recited what I feel had been 

13 the contributions to our understanding that have 

14 been made in the intervening ten years. And in its 

15 total, this information, including, I would have to 

16 say, information on DNA adducts of smokers and 

17 nonsmokers and cotinine measurements in nonsmokers, 

18 provide a lot of information about how much the 

19 nonsmoker is receiving via inhalation. 

20 So, I can't say that we know 50 percent more 

21 or 75 percent more. It can't be measured that way. 

22 Q. Doctor, as you sit here, can you describe a 

23 dose-response relationship for ETS exposure and lung 

24 cancer risk in nonsmokers? 

25 A. Let's see. I think the best we can do now 
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1 is describe an exposure-response relationship and 

2 from there deduce the potency for a microgram per 

3 cubic meter ETS mixture. 

4 Q. Okay. Can you describe an exposure-response 

5 relationship for me? 

6 Let me ask it a different way. Would you 

7 agree. Doctor, that there's no consensus in the 

8 scientific or medical literature regarding an 

9 exposure-response relationship for ETS exposure and 

10 lung cancer risk? 

11 A. Quote, consensus, close quote, is 

12 all-encompassing. There will be people that would 

13 disagree. But to the extent that you look for these 

14 three primary documents, the Surgeon General's 

15 report, the National Academy of Sciences, and the 

16 EPA document on passive cigarette smoke as a 

17 consensus among the scientific community well-versed 

18 in this field, there would be an agreement that 

19 increased exposures to environmental tobacco smoke 

20 increases the probability of lung cancer in a linear 

21 fashion. 

22 Now, if you were to say what is the slope of 

23 that line, you might find some divergence of opinion 

24 of how steep that slope is. Do you follow me? 

25 Q. Doctor, you and Dr. Samet, who was one of 
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1 your coauthors for the '87 paper, were also the 

2 editors of a book titled Indoor Air: A Health 

3 Perspective in 1991. 

4 Is that correct? 

5 A. That is correct. 

6 Q. And in Chapter 6 of that book, an article 

7 very similar to your 1987 article appears, is that 

8 correct? 

9 A. That is correct. 

10 Q. Now, you weren't actually an author of that 

11 chapter, were you? 

12 A. No, I wasn't. 

13 Q. Dr. Samet was? 

14 A. If Chapter 6 was on the health effects of 

15 ETS, then he was the author. 

16 Q. Did you review that chapter? 

17 A. I read the whole book in editing it but, 

18 again, that was early nineties. 

19 Q. And if you had any disagreement with the 

20 conclusions Dr. Samet was making in 1991, would you 

21 have expressed those disagreements to him? 

22 A. Yes, I would have. 

23 Q. Do you recall expressing any disagreements 

24 with Dr. Samet about the conclusions that he was 

25 reaching in 1991? 
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1 A. Not that I recall. I hope you bought the 

2 book. 

3 Q. Doctor, you have just been handed an exhibit 

4 marked as Spengler Deposition Exhibit 3. Is this 

5 the Chapter 6 of the book that you and Dr. Samet 

6 edited in 1991 and we just referred to? 

7 A. Yes. 

8 Q. Could you turn to Page 132, please, of that 

9 chapter? 

10 A. Can I now correct an impression that I left 

11 by answering affirmative to an earlier question? 

12 Q. Certainly. 

13 A. Now that I see this chapter, it is drawn in 

14 large part, of course, from the review that appeared 

15 in the American Review of Respiratory Diseases, but 

16 we added substantially to that. That is. Authors 

17 Cain and Leaderer added substantially to it, so it 

18 was meant to be an update. 

19 Q. Let's turn to Table 6.1 on Page 132. That 

20 table was titled, quote. Established and Potential 

21 Health Effects of Involuntary Exposure to Tobacco 

22 Smoke, close quote, isn't it? 

23 A. Yes. 

24 Q. And in that table. Dr. Samet has broken down 

25 the health effects into two groups. Those being, 
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quote, established and, quote, potential, is that 
correct? 

A. I'm sorry. I looked at Figure 6.1. 

Q. I may have said it wrong. 

A. All right. 

Q. In that table, under the heading, quote. 
Potential Health Effects of Involuntary Exposure to 
Tobacco Smoke, close quote. Dr. Samet listed 
increased respiratory symptoms in adults, reduced 
lung function in adults, increased risk for asthma, 
exacerbation of asthma, increased risk for 
cardiovascular disease, increased risk for 
non-respiratory cancers, cancers, earlier age at 
menopause, increased risk for sudden infant death 
and reduced birth weight, is that correct? 

A. That is correct. 

Q. All of those were described by Dr. Samet as, 
quote, potential, not as, quote, established? 

A. That is correct. 

Q. And you have already told us that you agreed 
with Dr. Samet's classification in this regard? 

A. Yes, I do. 

Q. Let's turn to Page 142 of the article. 

Under the heading Respiratory Symptoms and Illnesses 
in Adults, the first paragraph. Dr. Samet wrote 
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1 that, quote: Consistent evidence of an effect of 

2 passive smoking on respiratory symptoms in adults 

3 has not been found, close quote, is that correct? 

4 A. That is correct. 

5 Q. And you agreed with that statement? 

6 A. Yes. 

7 Q. The first sentence, next paragraph, 

8 Dr. Samet wrote, quote: Neither epidemiologic nor 

9 experimental studies have established the role of 

10 ETS in exacerbating asthma in adults, close quote. 

11 Is that correct? 

12 A. I think in the same light, I agree with this 

13 sentence. 

14 Q. Thank you. Let's turn to Page 148. I'm 

15 sorry. Let's go back to 143 first. 

16 In the last paragraph of Dr. Samet's 

17 discussion of, quote, lung function in adults, close 

18 quote, he wrote, quote: A conclusion cannot yet be 

19 reached on the effects of ETS exposure on lung 

20 functions in adults, close quote. Is that correct? 

21 A. That is correct. 

22 Q. And you agreed with that conclusion? 

23 A. Yes. 

24 Q. Let's turn to Page 148. Page 148 is 

25 contained within Dr. Samet's discussion of lung 
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1 cancer in this paper, is that correct? 

2 A. Let me look back. I believe it is. Yes. 

3 Q. The second full paragraph on the page, 

4 beginning the middle of the paragraph. Dr. Samet 

5 wrote, quote: However, most of the studies on 

6 involuntary smoking and lung cancer have small 

7 numbers of cases, and confidence intervals for the 

8 effect of involuntary smoking in the various studies 

9 would overlap. 

10 Variations in the results of the studies may 

11 also reflect random and non-random errors in the 

12 classification of exposure to ETS. In fact, 

13 assessment of exposure relevant to lung cancer 

14 appears more difficult than for other health effects 

15 of involuntary smoking, close quote. 

16 Do you agree with Dr. Samet's observations 

17 in this regard? I should say you did agree with 

18 them? 

19 A. Yes, I did. It's an accurate reflection of 

20 the state of the literature at that time. 

21 Q. One of the points that Dr. Samet is making 

22 there is the same point he made in the '87 paper, 

23 isn't it, and that is that the studies are still 

24 inconsistent with respect to whether they report an 

25 increase in risk and, if so, how large an increase? 

COPYRIGHT 1997 — TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1A11 RightsLReservedVIC & WHITE 


http://legacy.library.ucsf.§dHU^to^iJliliIjS§a®fiWpcMindustrydocuments.ucsf.edu/docs/pjgl0001 



15781 

1 A. Well, I think he's making a different point 

2 here. It's an observation on why they have 

3 variations in the risks that they report, and in 

4 part it is the difficulties of knowing with 

5 certainty what the surrogate exposures mean by way 

6 of actual dose. And so, part of the variation is 

7 actually not surprising given, one, the small 

8 numbers that he talked about in some of these 

9 studies and, two, the imprecision in the actual 

10 extrapolation from the surrogate descriptors that 

11 stand for exposure to the actual dose. 

12 Q. And so, these are all in the nature of being 

13 explanations of why the epidemiology may be 

14 producing variable results? 

15 A. Yes. It's still totally consistent, though. 

16 I mean, it doesn't negate what you referred to in 

17 Table 6.1, that it had been established through a 

18 whole series of epidemiological studies that there 

19 was a causal effect to respiratory cancer from 

20 passive cigarette smoke exposure — 

21 Q. Well, Doctor — 

22 A. — but there's variation in the magnitude of 

23 the exposure-response relationship. 

24 Q. Dr. Spengler, I'd like for you to identify 

25 for me a single scientific report or review that 
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1 says that the epidemiologic evidence on 

2 environmental tobacco smoke in lung cancer 

3 established environmental tobacco smoke as a cause 

4 of lung cancer in 1991. 

5 A. I think he said in this review that the 

6 Surgeon General's report in '86 stated that. 

7 Q. Have you reviewed the Surgeon General's 

8 report? 

9 A. Not for some time. Not for ten years, no. 

10 Q. You are not testifying that the Surgeon 

11 General based his conclusions on the epidemiologic 

12 studies of ETS and lung cancer, are you? 

13 A. In part, yes. I mean, you have to look at 

14 the tenets of causality, and they include biological 

15 plausibility. Is there a response that's consistent 

16 with a dose-response effect with increasing exposure 

17 or dose? Is there a body of evidence that is 

18 consistent within itself? Were those studies 

19 designed properly? And I believe it was accurately 

20 reported when he said that the Surgeon General 

21 concluded that passive cigarette smoke was causal to 

22 respiratory cancers. 

23 MR. FURR: What's next? 

24 MS. ROSENBLATT: I think 21 through 8 

25 on the next page. 
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1 Q. I think the best procedure is we'll go back 

2 to the Surgeon General's report in a little while 

3 and look at what he concluded and the basis for 

4 those conclusions. 

5 Let's look at the first sentence of the next 

6 paragraph in Dr. Samet's article that you have told 

7 us you agree with that states that, quote, in spite 

8 of the variable epidemiologic evidence, ETS has been 

9 characterized as a cause of lung cancer, close 

10 quote. 

11 Dr. Spengler, isn't what Dr. Samet meant 

12 there that the epidemiologic evidence is too 

13 variable to be the basis for the conclusion alone? 

14 What did that sentence mean. Dr. Spengler? 

15 A. What it means is that you can have 

16 variability and also consistency. There's a 

17 consistency across the studies that were published 

18 at this time that, when viewed in their entirety, 

19 would support the conclusion that ETS is causal of 

20 lung cancer in nonsmoking populations. 

21 I think the best example you wouldn't deny 

22 gravity is at work but the effects of gravity over 

23 the surface of the earth do vary. But yet the 

24 phenomenon exists. Just because one can measure it 

25 and measure variability or show variability in the 
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1 measurement doesn't deny that there's a consistency 

2 in the relationship between masses. 

3 So, if you haven't been involved with 

4 epidemiology, this statement would obviously trouble 

5 you. But it doesn't. This comes at the end of a 

6 long review of a lot of literature, and this isn't 

7 troublesome. 

8 Q. Let's turn to the next page. Page 149. In 

9 the first sentence of the last paragraph on the, 

10 quote. Lung Cancer section. Dr. Samet writes that 

11 the extent of the lung cancer hazard associated with 

12 involuntary smoking in the United States remains 

13 uncertain, however. 

14 And you agree with that, don't you. Doctor? 

15 A. The extent of the lung cancer hazard, that's 

16 true. 

17 Q. Let's turn to the next page. Page 150, which 

18 includes Dr. Samet's discussion of ETS exposure in 

19 nonsmokers and non-respiratory cancers. Let's turn 

20 to the second paragraph of that section. 

21 That paragraph reads, quote: The 

22 associations of involuntary smoking with cancer at 

23 diverse non-respiratory sites cannot be supported 

24 readily with arguments for biologic plausibility. 

25 Increased risk at some of the sites, for example, 
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cancer of the nasal sinus and female breast cancer, 
have not been observed in active smokers, USDHHS 
1982 . 

In fact, the IARC has concluded that effects 
would not be produced in passive smokers which would 
not be produced to a larger extent in active 
smokers, end quote. 

Is that correct. Doctor? 

A. That's read correctly, yes. 

Q. And that's essentially the same conclusion 
that you reached in your 1987 review with Dr. Samet, 
is that correct? 

A. It almost looks verbatim. 

Q. And I take it, then, that in 1991 you still 
agree with Dr. Samet in this regard? 

A. Yes. 

THE COURT: I think you have to stop 

there. 

MS. ROSENBLATT: Right. 

THE COURT: Pick it up on Line 22. 

Q. What diseases have the worldwide scientific 
and medical communities concluded that ETS exposure 
in airline cabins causes? And I'll ask you further, 
as you identify those diseases, would you please 
tell me — identify any scientific literature or 
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1 other type of publication that you believe embodies 

2 or reflects that consensus. 

3 A. I'll try. I think the table that you 

4 referred to in Chapter 6, which is Table 6.1, talks 

5 about the relationship between ETS and a variety of 

6 health outcomes that differentiates established and 

7 possible. 

8 Q. Is that Table 6.1 on Page 132? 

9 A. Yes. Quote, established, close quote, and 

10 quote, potential, close quote. It reflects the 

11 consensus of the scientific and medical community as 

12 to the effects of involuntary exposures to tobacco 

13 smoke. 

14 Q. And that would be current as of today, is 

15 that correct, sir? 

16 A. No. It might be modified. I would suspect 

17 that some of the disease end points that are in, 

18 quote, potential, close quote, may actually be moved 

19 above the line and put into the, quote, established, 

20 close quote, categories. But I couldn't 

21 specifically identify and cite that literature. 

22 But for example, quote, increased risk for 

23 cardiovascular disease, close quote, I believe the 

24 body of the literature there has been expanded since 

25 1991 and that I would be properly characterizing a 
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1 majority of scientific and medical experts who are 

2 familiar with this literature as saying that it has 

3 been established. 

4 So, to answer that part of your question, 

5 would this table exist today, I say with 

6 modifications. 

7 Q. And you identified moving cardiovascular 

8 disease up? 

9 A. Yes. 

10 Q. I want to make sure that you understood my 

11 question. Your disclosure statement says that you 

12 would testify about the worldwide scientific and 

13 medical community's consensus regarding ETS exposure 

14 in airline cabins. I believe that the answer you 

15 just gave me was not restricted to airline cabins. 

16 Is that correct? 

17 A. Well, I was getting to that point. 

18 Q. Okay. Please go ahead. 

19 A. But you are right about that. And to date 

20 there's been — let me back up. There's been more 

21 literature, excuse me, more research done on ETS 

22 exposures in airline cabins following the 

23 publication of the National Academy report that 

24 provides a basis for understanding the exposures to 

25 passengers and crew under the conditions where 
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1 smoking was permitted and that the scientific 

2 community familiar with ETS effects would be 

3 compelled to interpret the exposures that were 

4 documented in airplanes to tobacco smoke and its 

5 products, along with the knowledge of flight 

6 attendant work history, to draw the conclusion that 

7 it was very likely that there could be a causal 

8 relationship between those exposures and disease, 

9 period. 

10 Q. Would you agree. Doctor, that as he sit here 

11 today, there is no consensus in the worldwide 

12 scientific and medical communities regarding whether 

13 ETS exposure aboard airliner cabins causes disease? 

14 A. I guess if you were strictly interpreting 

15 the words, I'd have to come back and say a 

16 legitimately constituted, fully represented 

17 organization of science and medicine that have 

18 knowledge in this field have never made a proactive 

19 determination about the etiology of various diseases 

20 with respect to exposures in airplanes. 

21 Q. Okay. Thank you. 

22 Dr. Spengler, I want to go back briefly to 

23 the issue of whether there is a consensus of the 

24 worldwide scientific and medical communities about 

25 exposure to ETS aboard airline cabins. 

COPYRIGHT 1997 — TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1A11 RightsLReservedVIC & WHITE 


http://legacy.library.ucsf.§dHU^to^iJliliIjS§a®fiWpcMindustrydocuments.ucsf.edu/docs/pjgl0001 



15789 


1 You told me that, quote, a legitimately 

2 constituted, fully represented organization of 

3 science and medicine that have knowledge in this 

4 field have never made a proactive determination 

5 about the etiology of various diseases with respect 

6 to exposure in airlines, close quote, correct? 

7 A. That's what I said, yes. 

8 Q. And that's another way of saying, isn't it, 

9 Doctor, that as he sit here today, no such consensus 

10 exists? 

11 A. No. 

12 Q. It's not? 

13 A. In my opinion, no. Do you want an 

14 explanation? 

15 Q. Doctor, are you speculating as to what that 

16 consensus would be? 

17 No, I don't want an explanation. I'm asking 

18 the next question. 

19 Are you speculating as to what the consensus 

20 would be if these worldwide scientific and medical 

21 communities attempted to reach one or are you 

22 telling me that it's already been done? 

23 A. No. I said I told — I'm not saying the 

24 latter, because I just said that that hadn't been 

25 done. 
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What I'm saying is, to repeat how I 
attempted to answer the question the first time, 
that given the fact that IARC, EPA, Surgeon General, 
National Academy of Sciences, represent a consensus 
within the scientific and medical community in their 
conclusions that a subset of the disease, as listed 
on Table 6.1, have been established as being 
causally associated with involuntary exposures to 
tobacco smoke, and so to the extent that the tobacco 
smoke exposures presented on commercial airplanes — 
excuse me, airplanes when smoking was permitted are 
equivalent to or exceed those exposures that 
underlie the relationship to passive exposure to 
tobacco smoke in homes, then the consensus would be 
consistent. 

Q. The consensus would be consistent? 

A. Yes. 

Q. If there was such a consensus, correct? 

A. No. The consensus exists as I would define 

a consensus. They exist as reflected in those 
publications that drew broadly upon the scientific 
and medical communities and extensive review of the 
health literature and exposure data. And that 
constituted a consensus to a causal relationship 
between environmental tobacco smoke, involuntary 
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1 exposure, and health consequences. 

2 There would be no reasonable scientist or 

3 physician that could possibly deny that exposures 

4 occurred on airplanes. 

5 Q. That some exposure occurred in airplanes, is 

6 that what you are saying? 

7 A. That's right. 

8 Q. It's a yes/no: Did exposure occur on 

9 airplanes? Yes? 

10 A. Correct. And that exposure was to 

11 environmental tobacco smoke. 

12 Q. Can you point to me any scientific 

13 literature that has gone through the process that 

14 you described and in fact reached the conclusion 

15 that ETS exposure aboard airliners when they existed 

16 was a cause of disease in nonsmoking crew? 

17 A. Yes. 

18 Q. What would that be? 

19 A. The FAA report that measured a variety of 

20 environmental contaminants on some 90 flights and in 

21 the analysis of that data they conducted a risk 

22 assessment and concluded that there would be an 

23 excess risk of cancer, lung cancer. 

24 MR. FURR: Your Honor, I think we 

25 neglected to do in response to plaintiffs' 
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1 designations, but we would like to read the rest of 

2 Page 144 and 145. 

3 THE COURT: Let me just see what we're 

4 talking about. 144 or 154? 

5 MR. FURR: Excuse me. 154 and 155. 

6 THE COURT: Let me just read what it 

7 says. It is related. Go ahead. 

8 MR. FURR: Thank you. 

9 Q. Is the FAA report that you've been referring 

10 to also known as the GEOMET report? Was GEOMET the 

11 contractor? 

12 A. It was done by GEOMET. If I understood your 

13 question right, that would constitute—can you 

14 repeat your question to make sure I did and have 

15 responded properly? 

16 Q. No. That responds. We'll talk later about 

17 the GEOMET report and what the GEOMET report did and 

18 did not do, and the basis for the conclusions of the 

19 GEOMET report. Did you identify any other study, by 

20 the way, other than the GEOMET report? 

21 A. Not that I'm aware of. 

22 Q. GEOMET, of course, collected no new data on 

23 the risk of ETS exposure aboard aircraft, did it? 

24 A. It did not. 

25 Q. It did not; is that correct? 
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1 A. Well, risk is made up of exposure and health 

2 outcomes, so I guess the answer is they did. I 

3 think what you implied by your question, did they 

4 collect any health data. 

5 Q. That's correct. That's what I meant to ask. 

6 A. They did not. 

7 Q. They just took the epidemiologic studies of 

8 ETS exposure in other environments, assumed that 

9 they applied to the airliner cabin, and applied 

10 statistical models to those risks to reach certain 

11 estimates; is that correct? 

12 A. Correct. 

13 MR. FURR: Page 175. 

14 THE COURT: Are you going to eliminate 

15 the rest of those? 

16 MR. FURR: Yes, sir. 

17 THE COURT: Okay. All right. 

18 Q. Dr. Spengler, you've been handed a document 

19 marked as Spengler Deposition Exhibit 5. It is a 

20 copy of some testimony before the subcommittee on 

21 aviation of the committee on public works and 

22 transportation. House of Representatives in 1994; is 

23 that correct? 

24 A. Yes. 

25 Q. You are the Dr. Spengler who is testifying 
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1 here, aren't you? 

2 A. Yes. 

3 Q. Do you recall who asked you to testify? 

4 A. Some staff member. 

5 Q. In the second paragraph of your testimony, 

6 you begin by saying, quote: We are finding out that 

7 many of the recommendations we struggled with and 

8 thought very thoroughly about are still before us. 

9 They are still not being implemented. I think we 

10 are even in a better position with regard to 

11 empirical data to come back to underscore many of 

12 those recommendations, closed quote. Is that 

13 correct? 

14 A. Yes. 

15 Q. What recommendations were you referring to 

16 there. Doctor? 

17 A. Talking about the recommendations within the 

18 scope of this Airliner Cabin Environment, National 

19 Academy Report. 

20 Q. The 1986 committee report? 

21 A. Correct. 

22 Q. And which specific recommendations? 

23 A. Well, I think we would have to go back and 

24 look at those recommendations, but I think at the 

25 time we were talking about ground operations, we 
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1 were talking about the need to understand ozone 

2 better. We were actually I think even talking about 

3 the need to understand radiation exposures better, 

4 and of course, we pointed out that there had not 

5 been a systematic, well-designed study on the health 

6 of flight crew or passengers. 

7 And so what I was referring to here is that 

8 this data, along with the data from the GEOMET 

9 report or the FAA report and other published reports 

10 such as the Wilson's article on radiation levels 

11 measured for Quantas, say that we are in a better 

12 position to underscore some of the conclusions and 

13 recommendations that were made. 

14 Q. And which conclusions and recommendations 

15 are you in a better position to underscore? 

16 A. I'll give you some examples. 

17 Q. Okay. 

18 A. We had a conclusion about ozone and we said 

19 that if FAA, quote: Therefore, the committee 

20 suggests that FAA carry out a carefully-designed 

21 program to ensure that cabin ozone concentrations 

22 comply with Department of Transportation 

23 regulations, closed quote. 

24 Another one, carbon dioxide, quote: The FAA 

25 standard is much higher than standards for other 
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1 confined environments. The committee recommends the 

2 FAA review its carbon monoxide standard, closed 

3 quote. 

4 We had something on ventilation. Quote: 

5 The committee found that if the lowest rates of 

6 ventilation permitted by current equipment design 

7 were used under conditions of full or nearly full 

8 passenger load, the result of ventilation rates 

9 would be at a minimum determined to provide 

10 acceptable air quality when smoking is not permitted 

11 and other contaminant sources are not present, 

12 closed quote. 

13 I don't see where the recommendation is 

14 here. I'm sorry. 

15 Then it says, quote: Recommended, closed 

16 quote. Quote: A data collection program that 

17 measured the air flow and contaminants on airplanes 

18 should be implemented, closed quote. And they did 

19 respond to that particular recommendation with the 

20 GEOMET report. 

21 There are others that call for health study. 

22 Here, quote: FAA should consider rule-making that 

23 restricts exposures to pregnant flight crew and 

24 cabin crew members. In addition, FAA should 

25 investigate total radiation exposures of flight crew 
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1 and cabin crew members through the use of a 

2 statistical sample of full-time employees and should 

3 require airlines to provide precautionary 

4 information to their flight attendants about 

5 radiation exposures, closed quote. 

6 It says, quote: The committee recommends 

7 that FAA establish a program to monitor selected 

8 health effects on airline crews, closed quote. 

9 So I could go through, but what I was 

10 referring to was not only our study, but additional 

11 studies provide more evidence that they need to 

12 examine the consequences to this occupational group. 

13 Q. And those statements were made in the 

14 context of being four years after the six-hour 

15 no-smoking ban, correct? 

16 A. Yes. 

17 Q. Were you, in fact, referring to the risk of 

18 cancer from ionizing radiation? 

19 A. No. It was both. It was that plus—but I 

20 think a lot of the—I think a lot of the concern 

21 was, again, not from ionizing radiation. I don't 

22 think there was a high level of familiarity with 

23 that issue among flight attendants. I could be 

24 wrong, but at least those that I talked to, that 

25 wasn't expressed as being high on their list of 
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1 concerns. 

2 It was—I think the issue of primary concern 

3 was the intercontinental flights that still allowed 

4 smoking, and some members of the flight attendants 

5 associations were still exposed under those 

6 circumstances to cigarette smoke. 

7 Q. You also said that, quote: We still do not 

8 have a thorough study of prevalence, closed quote, 

9 correct, the bottom of Page 132? 

10 A. Correct. 

11 Q. And is this the type of study that you've 

12 talked about on multiple occasions today with 

13 respect to not actually knowing whether commercial 

14 flight crews, in fact, experience an increased 

15 incidence of any of the diseases that we've been 

16 talking about? 

17 A. You're saying, is that currently the 

18 situation? 

19 Q. Yes. 

20 A. To my knowledge, it is. 

21 Q. On the next page of your congressional 

22 testimony, you say that, quote: This needs to be 

23 done because we don't know if frequency of illnesses 

24 and case control studies of cancer among the cabin 

25 crew and the pilots are needed desperately; is that 
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1 correct? 

2 A. Yes. 

3 Q. What were you referring to there? 

4 A. I was referring to—well, I was referring to 

5 the fact that here is a large population, in 

6 particular the pilots, for which there was lots of 

7 medical evidence in terms of their every six months 

8 physical fitness, flight fitness examinations, but 

9 yet once they retired there was no follow-up to this 

10 population, and that it was possible to do, either 

11 from early diagnosis of tumors or from actual cancer 

12 death records or death records identifying cancers 

13 within this population, do a case control study. 

14 Q. Let me try to restate the point that you're 

15 making, and you tell me if I've got it right. 

16 Is the point you're making the simple fact 

17 that we don't actually know whether flight crews 

18 experience an increase in serious chronic diseases 

19 like cancer compared to other populations? 

20 A. That's correct. It's anecdotal. 

21 MR. FURR: Page 207. 

22 Q. Okay. Doctor, do you still have your copy 

23 of the '86 committee report? 

24 A. Yes. 

25 Q. Let's change our focus and begin talking 
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1 about ETS exposures. 

2 Doctor, as I said, I want to turn now to 

3 talking about ETS exposure to crew aboard commercial 

4 airliners. I ask you to turn first to the committee 

5 report at Pages 145 through 146, beginning with the 

6 bottom of 145. 

7 A. Yes. 

8 Q. Now, the committee attempted to compare ETS 

9 exposure to flight attendants aboard airliners to 

10 the ETS exposures experienced in homes of smokers; 

11 is that correct? 

12 A. Yes. 

13 Q. Could you describe how the committee went 

14 about doing that? 

15 A. Yes, I can. As this describes, in this 

16 paragraph, and then continuing on to the next page, 

17 concentrations that look like typical values for 

18 respirable particle loads in the sections of planes 

19 where smoking was occurring was used as a reference 

20 value. 

21 So then the total dose that a flight 

22 attendant may actually inhale was calculated on the 

23 basis of 800 hours per year working and a breathing 

24 rate of 15 liters per minute, and that yielded an 

25 ETS integrated exposure of 1.8 times 105 micrograms 
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1 per year. 

2 And then by reference to concentrations that 

3 were reported in homes with smokers, a similar 

4 calculation was done for a hypothetical nonsmoking 

5 person living for about 70 percent of the total time 

6 in a house where one to one and a half packs of 

7 cigarettes were smoked per day. And a lower 

8 breathing rate to reflect resting conditions. And 

9 this yielded a number of 1.1 times 105 micrograms 

10 per year. 

11 So on the basis of these comparative values, 

12 the committee recognized that the experiences of ETS 

13 exposure to flight crew members, primarily those 

14 working in the smoking section of the plane, would 

15 be equivalent to the nonsmoking spouse living in a 

16 house with a smoker. 

17 Q. Okay. Let's break this down a little bit. 

18 First of all, the committee used RSP as a 

19 marker for ETS exposure; is that correct? 

20 A. That's correct. 

21 Q. We've been talking about them comparing 

22 exposures. In fact, they actually compared 

23 something slightly different than exposure, didn't 

24 they, and by that I mean, typically we think of, as 

25 I understand it, correct me if I'm wrong, that 
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1 exposure typically means the product of 

2 concentration and time; is that correct? 

3 A. That's correct. 

4 Q. And here we are adding another factor for 

5 breathing rate; is that correct? 

6 A. That's correct. 

7 Q. And so is it correct that we are comparing 

8 quantities that could be described as potential 

9 inhaled exposures, or something like that? How 

10 would you describe the actual comparison as 

11 conducted here. Doctor? 

12 A. Well, if you don't like the term that is 

13 used, which is, quote, integrated exposure, closed 

14 quote, then one might say you could say, quote, 

15 inhaled dose, closed quote, quote, annual dose, 

16 closed quote. 

17 Q. Well, but it's really not a dose, is it, 

18 Doctor? Doesn't a dose connote that you're talking 

19 about the concentration delivered to a target organ? 

20 A. Well, there are attempts now in the 

21 literature to try to be more specific about these 

22 terms. In fact, that contribution in the literature 

23 occurred post the writing of this document. And I 

24 think if we were to have written this with careful 

25 consideration of those definitions, we might have 
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1 distinguished between an exposure, which is a 

2 concentration of some substance at the boundary, at 

3 the interface to the body, that a dose is that 

4 material that passes that interface, and then the 

5 delivered dose or biologically-available dose is 

6 something even further refined than that. 

7 For example—and I do think it's relevant 

8 here—not all these particles stay in the lungs. 

9 Some go in and come out again. So that wasn't the 

10 point here, to be so refined about it. It was to do 

11 a first-level approximation to see if one could 

12 interpret the kinds of concentrations that were 

13 experienced in the smoking sections of airplanes and 

14 find its equivalents, if any existed, to exposures 

15 that were more familiar to us in other settings. 

16 Q. I think the only thing that's important 

17 right now, now that we have your explanation, is 

18 that we find some language to use to describe what 

19 it is we're talking about, something other than 

20 exposures, since it's exposure plus that we're 

21 talking about with the breathing rate. Could we 

22 call it potential inhaled exposure; would that be 

23 accurate? 

24 A. I would call it, quote, potential inhaled 

25 dose, closed quote. You don't even need, quote, 
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1 potential, closed quote. It's the inhaled dose. In 

2 other words, it passes the first boundary of the 

3 respiratory system, which is the nose. 

4 Q. Okay. We'll call this inhaled dose. 

5 A. Annual inhaled dose. 

6 Q. So the committee attempted to determine the 

7 micrograms of RSP inhaled by a flight attendant over 

8 the course of the year, and compare that to the RSP 

9 inhaled by a nonsmoker living at home with a smoker, 

10 correct? 

11 A. Correct. 

12 Q. And to do that, the committee essentially 

13 multiplied three factors, the first being an ETS RSP 

14 concentration, the second a breathing rate, and the 

15 third a durational factor addressing number of hours 

16 per year that the exposure occurred; is that 

17 correct? 

18 A. That's correct. 

19 Q. Is this a reasonable way to attempt to 

20 compare the residential exposures to exposures in 

21 the airliner cabin? 

22 A. It's one way of doing it. 

23 Q. Well, do you have an opinion as to whether 

24 there's a better way of doing it? 

25 A. You said exposures in the residential 

COPYRIGHT 1997 — TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1A11 RightsLReservedVIC & WHITE 


http://legacy.library.ucsf.§dHU^to^iJliliIjS§a®fiWpcMindustrydocuments.ucsf.edu/docs/pjgl0001 



15805 


1 environment. I immediately thought of all the 

2 possible exposures to all sorts of things, and I 

3 could imagine, although I can't express it right at 

4 this second, that when you start talking about 

5 different contaminants, you might think about it 

6 differently. For instance, mite and cat antigen, 

7 you might think of this comparison in a different 

8 way. 

9 So if we just restrict our questions now to 

10 ETS or RSP—I think this is a reasonable way, I 

11 mean, for the purpose here. This was not a 

12 definitive probability-based estimate here. 

13 MR. FURR: Your Honor, again, I 

14 apologize. We didn't cross designate, but I would 

15 like to read through—continue reading through the 

16 top of Page 214 to explain the last answer. 

17 THE COURT: Let me just see what's 

18 here. How far on 214? 

19 MS. ROSENBLATT: 213 or 214? 

20 THE COURT: Well, he wants to read from 

21 the bottom of 212. 

22 MR. FURR: Through Line 16. 

23 MS. ROSENBLATT: On 214? 

24 THE COURT: To Line 2, is that it? 

25 MR. FURR: Through Line 16 on Page 214. 
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THE COURT: Through Line 16. All 
right. Go ahead. 

Q. What was the purpose of this comparison? 

A. The purpose was for the committee to 
demonstrate one component behind their thinking that 
ETS exposures to flight crew may include the 
possibility of discomfort effects, irritation, and 
health effects. And it was done. It's simply that. 
It says, quote: Look here. You have some 
reasonable estimates of duration of time flying, 
concentrations experienced in the smoking section, 
and what might be the breathing rates, closed quote, 
and says, quote: Would this give them the annual 
dosing rate for ETS that would be equivalent to 
living in a home with a smoker for a year, closed 
quote. 

Q. You also said that this was not a definitive 
probability-based estimate? 

A. Yes. 

Q. What do you mean by that? 

A. Well, at the time, we didn't have the 
distributional data that was available after the 
GEOMET study. 

Let me back up. If this were to be redone 
now, one might take central estimates for each of 
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1 these parameters and include a distribution, in 

2 other words, a standard deviation to them, and do 

3 Monte Carlo simulations, which are commonly 

4 available in commercial software packages now, to 

5 look at the extent of overlap of these two 

6 distributions, the distributions being the estimated 

7 annual dose, inhaled dose to ETS. 

8 Q. Okay. And you said that there was 

9 information on those distributions available in the 

10 GEOMET report that was not available when this 

11 comparison was made; is that correct? 

12 A. On one distributional parameter. 

13 Q. And what parameter was that? 

14 A. That was on ETS level. Excuse me. 

15 Respirable particulate levels in smoking sections of 

16 planes and nonsmoking sections of planes. 

17 Q. That would clearly provide a better 

18 comparison than the comparison that was made at this 

19 time, wouldn't it? By this time- 

20 A. A different one. I don't know if it would 

21 be better, but it would be different. 

22 Q. Doctor, if you'd look at Table 5.3 in the 

23 committee report, one of the studies cited in that 

24 table is your own study; is that correct? 

25 A. Yes. 
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1 Q. When we talked about your original research 

2 on ETS exposure this morning, did we discuss this 

3 study? 

4 A. These observations, yes. 

5 Q. Is this the set of—I believe you described 

6 them as anecdotal observations you had made and not 

7 retained the data for? 

8 A. That's correct. By, quote, anecdotal, 

9 closed quote, there was no attempt to have these 

10 represent a distribution that might be experienced 

11 on all 747s, for example. 

12 Q. You just took measurements when you were on 

13 an airplane; is that correct? 

14 A. That's correct. 

15 Q. There was no intention that these 

16 measurements would represent anything other than the 

17 concentration on the airplanes that you flew on? 

18 A. Well, I did this enough times. Well, no, I 

19 disagree with that as a conclusion. These were so 

20 predictable and the experience was repeated so many 

21 times, not only on what is summarized here, but I 

22 think what actually is the experience of other 

23 people that have made these measurements, that they 

24 do stand for and do represent the range of values 

25 and the differences that are experienced in the 
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1 various sections of these aircraft, two types of 

2 aircraft that permitted smoking. 

3 Q. Okay. Let's look at the top of Page 141 of 

4 the committee's report. The committee stated, 

5 right-hand column, top of the page, the committee 

6 stated that, quote: An aircraft without air 

7 recirculation, passengers well into the nonsmoking 

8 sections, flight crew members and cabin crew 

9 members whose duties do not take them into the 

10 smoking sections are relatively unexposed, closed 

11 quote; is that correct? 

12 A. That's correct. 

13 Q. And they were talking about relatively 

14 unexposed to ETS; is that correct? 

15 A. That's correct. 

16 Q. Okay. Let's turn to Page 45 of the 

17 committee's report and the right-hand column next to 

18 the last paragraph. The committee found that, 

19 quote: In 1985, about 30 percent of the seat hours 

20 flown by U.S. airlines were on aircraft with 

21 recirculation systems; is that correct? 

22 A. Quote: In 1985, about 30 percent of the 

23 seat hours flown by U.S. airlines were on aircraft 

24 with circulation systems, closed quote. 

25 Q. Now, another way of saying that is in 1985, 
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1 about 70 percent of the seat hours flown by U.S. 

2 airlines were on aircraft without recirculation 

3 systems; is that correct? 

4 A. Yes. 

5 Q. Doctor, the question wasn't whether on 

6 flights without recirculation the flight attendants 

7 had no exposure, but the thought that we put 

8 together with the committee's report was that they 

9 were relatively unexposed; a relative concept, 

10 correct? 

11 A. I would say you can't say, quote, relatively 

12 unexposed, closed quote. 

13 Q. That's what the committee said. 

14 A. Well, the committee should have said, quote, 

15 relatively less exposed, closed quote. Did they 

16 really say, quote, unexposed, closed quote? 

17 MR. FURR: Line 23 is the rest of the 

18 answer. 

19 A. Terrible, poor choice of words. 

20 Q. Sort of like being relatively pregnant or 

21 not? 

22 A. Probably. 

23 MR. FURR: Page 229. 

24 Q. Let's focus on the actual number of hours 

25 that a flight attendant works. Do you have any 
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1 information with respect to what those hours are? 

2 A. Yes. 

3 Q. And what's your impression of how many hours 

4 a flight attendant works? 

5 A. My impression is that they are limited to 80 

6 hours or less per month. And many people don't work 

7 up to the maximum. 

8 Q. And so this 800 hours per year might be a 

9 reasonable estimate of how many total hours per year 

10 a flight attendant works; is that correct? 

11 A. Yes. 

12 Q. That would be somewhere between 65 and 70 

13 hours per month, wouldn't it? 

14 A. That's what I think was the intention of 

15 this number. 

16 Q. Assuming that a flight attendant works 800 

17 hours per year, even one that works in a smoking 

18 section of the aircraft all that time, that flight 

19 attendant would not actually have been exposed to 

20 ETS for 800 hours per year, would he or she? 

21 A. It depends on how they clock the time. But 

22 I believe—take away some hours for flight 

23 preparation and take-off before the smoking light 

24 came on, and on the other end of the descent and 

25 landing, they would probably—it would be probably 
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1 somewhat less than this that they would be exposed. 

2 Q. Okay. With respect to the breathing rates 

3 used in the committee's comparison, do you believe 

4 that those are reasonable breathing rates to use for 

5 flight attendants? 

6 A. I think they are reasonable. 

7 Q. Isn't that a breathing rate that correlates 

8 to light work? 

9 A. I think that was the intention of choosing 

10 that value. 

11 MS. ROSENBLATT: Jeff, did you read 

12 231, Line 2? 

13 THE COURT: Yes. I think we skipped 

14 that. 

15 MR. FURR: Was that a 

16 counter-designation? 

17 MS. ROSENBLATT: Yes. 

18 MR. FURR: Excuse me. 

19 MS. ROSENBLATT: I'm sorry. 

20 Q. But for those periods you just described, a 

21 flight attendant either would have been exposed— 

22 THE COURT: Go back. Go back. 

23 Q. —either would not have been exposed or the 

24 exposure would have been lesser, correct? 

25 A. Well, it would have been more. No. I think 
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1 it wouldn't be those two points. It would be 

2 primarily the point that, it could be both; let's 

3 put it that way. Their smoking may not be permitted 

4 and may not have occurred for that full 800 hours, 

5 plus they may not have been out of that smoking 

6 section for short periods of times, plus the levels 

7 vary. Sometimes they are higher than this number; 

8 sometimes they are lower than this number. 

9 Q. Okay. With respect to the breathing rates 

10 used in the committee's comparison, you believe that 

11 those are reasonable breathing rates to use for 

12 flight attendants? 

13 A. I think they are reasonable. 

14 Q. Isn't that a breathing rate that correlates 

15 to light work? 

16 A. I think that was the intention of choosing 

17 that value. 

18 Q. In fact, flight attendants spend some 

19 percentage of their time sitting down, don't they? 

20 A. Yes. 

21 Q. So for the period of time they spend sitting 

22 down, their breathing rate would actually be lower? 

23 A. Yes. It should be. 

24 Q. Doctor, you have done—we went through them 

25 this morning, you have done a large number of 
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1 studies in which you have, among other things, 

2 collected data that allowed you to compare the RSP 

3 levels in the home of smokers and nonsmokers; is 

4 that correct? 

5 A. Yes. Among others things, yes. 

6 Q. Those studies show that the difference in 

7 RSP between the homes of smokers and nonsmokers is 

8 between 20 and 40 micrograms per cubic meter, don't 

9 they? 


10 

A. 

As a generality, that's a fair range to 


11 

characterize a broad difference between households. 

12 

Q. 

So the center point of that range being 

30 

13 

micrograms per cubic meter, correct? 


14 

A. 

Correct. 


15 

Q. 

So you would think that this was a 


16 

reasonable point estimate to use to characterize 

the 

17 

difference between the homes of nonsmokers and 


18 

smokers 

with respect to RSP levels; is that correct? 

19 

A. 

Yes, yes. 


20 


MR. FURR: Is that it? 


21 


MS. ROSENBLATT: Your Honor, I just 


22 

wanted 

to mention on Page 208, when the answer was 

23 

read- 



24 


THE COURT: Wait a minute. Let me 

get 

25 

there. 
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1 MS. ROSENBLATT: Just in terms of 

2 having this totally correct and accurate, there were 

3 two formulas. It's on Line 9 and on Line 18. It 

4 says 1.8 times 10 with a little 5 on top like the 

5 fifth power. I think it was read by Mr. Whiting as 

6 105. 

7 THE COURT: Well, that's the way it's 

8 printed out on my copy. 

9 MS. ROSENBLATT: On ours—I guess in 

10 the miniscript—it's actually 10 with a little 5 on 

11 top, so it's like 10 to the fifth power. 

12 THE COURT: My miniscript has 105 like 

13 a hundred and five. So it may be 10 to the fifth 

14 power or it may be a hundred and five; I don't know. 

15 MS. ROSENBLATT: Well, this is 

16 apparently the correct, you know, the long version. 

17 The miniscript sometimes—but I just wanted it on 

18 the record that it's 10 with a little 5 on top. 

19 THE COURT: Which one do you have? 

20 MR. WHITING: 105. 

21 THE COURT: Yes. 

22 MS. ROSENBLATT: For whatever that may 

23 be worth. 

24 THE COURT: For whatever it may be 

25 worth. Okay. Thank you. 
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1 All right. Conference time, folks. 

2 (Thereupon, counsel approached the bench 

3 and a discussion was held outside the hearing of the 

4 jury and the court reporter.) 

5 THE COURT: Let's take a short break. 

6 We have some things to talk about here. 

7 (The jury exited the courtroom and the 

8 following proceedings were had:) 

9 THE COURT: That's a short one? 

10 MR. MOSS: The designations are quite 

11 short. 

12 MS. ROSENBLATT: The designations are 

13 short, but there are quite a few cross-designations 

14 in this deposition. Well, no, it's not that short. 

15 It's two full pages of designations, and many of the 

16 objections, I assume- 

17 THE COURT: Is this marked yet? 

18 MS. ROSENBLATT: Right. That's my 

19 copy. What I did is I think I marked in 

20 yellow—it's highlighted, what the defense- 

21 MR. MOSS: There really isn't much. 

22 MS. ROSENBLATT: But everything on the 

23 side with pen is what—unfortunately, I don't have 

24 anything typed, but it's all written down. Yellow 

25 is everything the defense did. The red means I 
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object, but many of the objections are based on 
there was no predicate. All the same. Eatough is 
also in that group. If the ruling is consistent, 
then- 

THE COURT: What is this? 

MS. ROSENBLATT: The airline safety 
cabin. It's exactly the same situation as Spengler. 
He was someone else as part of that- 

MR. FURR: No, he wasn't. 

MS. ROSENBLATT: Eatough wasn't? 

MR. FURR: No, he wasn't. 

MS. ROSENBLATT: Okay. Well, then, 
Eatough has no predicate. There is no predicate 
laid for Eatough. You had sustained argument on 
that. 

MR. FURR: You didn't ask him expert 
opinions. You asked him fact questions. 

THE COURT: That's one of their experts 
that they didn't list? Another one of their 
experts? 

MR. FURR: Another one of their 


experts. 

MS. ROSENBLATT: That they didn't list. 
MR. COFER: No. 

THE COURT REPORTER: Your Honor, is 
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1 this on the record? 

2 THE COURT: Yes. I think we ought to. 

3 THE COURT REPORTER: Well, I need to 

4 hear it. Do you want me to sit over there? 

5 THE COURT: No. We'll go over there. 

6 THE COURT REPORTER: Okay. 

7 MS. ROSENBLATT: Eatough was listed as 

8 an expert. He was not called. He had done some 

9 work for the Center for Indoor Air Research and also 

10 for Reynolds, and that's brought out by some of the 

11 designations, and he also has opinions that are 

12 favorable to us that we have cross-designated. I 

13 think they have—the defense has designated about 60 

14 pages. I haven't added them up totally, but it 

15 seems like it's about 60 or more pages. We have 

16 cross-designated about 15 or 16 pages or portions of 

17 pages. 

18 THE COURT: Why don't you tell the 

19 jury, go to lunch and come back at 1:30. 

20 THE BAILIFF: Okay. 

21 THE COURT: Because we are not going to 

22 get it done before then. 

23 Now, let me just get this straight. He was 

24 on the list as an expert interrogatory response, but 

25 not on your catalog; is that right? 
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1 MS. ROSENBLATT: I think he may have 

2 been on- 

3 MR. FURR: He was on both. Your Honor. 

4 MS. ROSENBLATT: He was on the catalog? 

5 He was on our catalog, and he basically was going to 

6 testify on issues relating to causation and his 

7 research, and we felt it was somewhat cumulative. 

8 We didn't call him. 

9 THE COURT: Okay. So you dropped him. 

10 Did you drop him the same way you dropped the other 

11 one, with a formal notification to counsel? 

12 MS. ROSENBLATT: I haven't located it 

13 in the transcript. I know at some point I 

14 definitely announced that we were not calling 

15 Eatough when we were announcing who we were calling. 

16 MR. FURR: Just so there is no 

17 misimpression. Your Honor. We never got a formal 

18 notification on Dr. Spengler either. 

19 THE COURT: I thought she wrote a 

20 letter. 

21 MR. FURR: No. She produced a 

22 transcript citation in which she mentions the name 

23 as someone that she was not going to call. 

24 THE COURT: I thought there was 

25 something official. 
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MR. FURR: No, sir. That's all there 


MS. ROSENBLATT: There was an 
announcement— 

THE COURT: Oh, just an announcement. 

MS. ROSENBLATT: —we're not bringing 

Spengler in when they were arguing cumulative. 

We're not calling Spengler, which we announced on 

August 4. There was a similar type- 

THE COURT: No, no, no. That's not 
what I'm talking about. I thought you had 
specifically sent some sort of notification, either 
by letter or otherwise, about Spengler. If I'm 
wrong, it was just reading from a statement from 
a- 

MS. ROSENBLATT: I think we announced 

it in court. 

THE COURT: Okay. 

MS. ROSENBLATT: I don't recall. I 
don't recall if we wrote a letter or just announced 
it in court, but we communicated we were not calling 
Eatough. 

THE COURT: Okay. 

MR. FURR: If they wrote it, we never 

received it. 
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1 THE COURT: Okay. 

2 MS. ROSENBLATT: I didn't say I wrote 

3 it. I said one way or the other. It was either in 

4 the transcript- 

5 THE COURT: The point being, we don't 

6 have a hard copy of this notification other than 

7 what was said by an announcement in open court, 

8 right? 

9 MR. FURR: Yes, sir. 

10 THE COURT: Okay. Great. I guess 

11 that's why they really got the thing about angels 

12 dancing on the top of their head. 

13 MS. ROSENBLATT: There were references 

14 in the deposition to our having contacted him. It's 

15 the same argument: There's no predicate, no 

16 qualifications, and there isn't an airliner safety 

17 report or anything else that refers to Eatough as 

18 such. And he had done work for Reynolds and they 

19 could have listed him. 

20 THE COURT: During the time that you 

21 had him as one of your witnesses, did he do any 

22 specific work for you which might involve some work 

23 product or anything else? Just answer that one to 

24 start. 

25 MS. ROSENBLATT: He reviewed- 
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THE COURT: Other than just reviewing 
and reading material. 

MR. FURR: Yes, he did. 

MS. ROSENBLATT: No. He just did a few 

hours, I think. I think if you go through it, yes, 
he did- 


THE 

write a specific 
MS . 

telephone call, 
some research in 
hours. 


COURT: In other words, did he 
report for you? 

ROSENBLATT: Oh, no, no. Basically 
He had done some work. He had done 
the area. I think he put in a few 


THE COURT: In reading the material? 

MS. ROSENBLATT: Right. He picked what 
he wanted to read and then I think we had sent a 
copy of the complaint. 

THE COURT: Okay. But you didn't sit 
down and have a full discussion with him or anything 
like that? 


MS. ROSENBLATT: No, no. 

THE COURT: In that event, he will fall 
in the same category as Spengler for that purpose. 
Okay? 

How many more of these people do you have in 
this category? 
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MR. FURR: There's one other. 

THE COURT: That makes three. 

MR. FURR: That makes three. 

MS. ROSENBLATT: Well, David Carr, I 

think that's who they are referring to, he actually 
testified. Dr. Carr, and what they are trying to do, 
they could have- 

THE COURT: He testified on your case? 

MS. ROSENBLATT: He testified in our 
case as a medical expert. They could have tried to 
impeach him or did whatever they wanted. There's no 
basis- 

THE COURT: That's a different story. 
Let's not talk about Carr at the moment. 

Okay. Let's talk about this one here: if 
they are going to use this deposition, which part 
are they going to use? What's on Page 6? 

MS. ROSENBLATT: Do you have an extra 
copy I can look at? 

MR. FURR: Yes. 

Do you have a copy. Your Honor? 

MS. ROSENBLATT: Yes. I gave my copy. 

THE COURT: Let's just eliminate Page 6 

and having gone into this thing, I don't know if 
that's appropriate. 
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MR. FURR: Your Honor, I don't want to 
re-argue this. I would like to reserve all the same 
arguments that we made with respect to 

Dr. Spengler's deposition. 

THE COURT: Okay. All right. So where 
do we start? I looked at Page 16. There's a blue 
line. 

MS. ROSENBLATT: I think it starts at 


17 . 


THE COURT: Page 17 has different color 
lines. So where do you start? 

MS. ROSENBLATT: Well, everything that 

is highlighted in yellow is what the defendant is- 

THE COURT: What were the blue lines? 
MS. ROSENBLATT: The blue meant I 
objected, and I basically—the blue lines means that 
I am objecting to what they are designating. 

THE COURT: But they didn't designate? 
MS. ROSENBLATT: They did. It's in 

yellow. 

THE COURT: On Page 16? 

MS. ROSENBLATT: 16, okay, then I made 

a mistake. 

THE COURT: It's not a mistake. 

MS. ROSENBLATT: There is nothing 
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1 designated on 16 that I'm aware of. 


2 



THE 

COURT: Just anticipation 

. All 

3 

right 

Okay. 






4 



MS . 

ROSENBLATT: 

Now, I 

don ' t 

know if 

5 

they 

want it 

in. 





6 


Do you want this 250 

an hour? 



7 



MR. 

FURR: Of course not 

, if 

he 

8 

explains what he' 

s paying. 




9 



THE 

COURT: All 

right. 

17 is 

out then. 

10 

right 

9 






11 



MR. 

FURR: Yes. 




12 


Sue, 

would you mind 

marking. 

too. 

so we have 

13 

two? 







14 



MS . 

ROSENBLATT: 

Okay. 



15 



THE 

COURT: Okay. 18. 



16 



MS . 

ROSENBLATT: 

18 is conversations 

17 

with 

plaintiffs' 

counsel. 




18 



THE 

COURT: Yes 

That's 

out, 

too. 

19 



MS . 

ROSENBLATT: 

And 19. 



20 



THE 

COURT: Let 

's get down to 

the nuts 

21 

and bolts. 






22 



MS . 

ROSENBLATT: 

20. 



23 



THE 

COURT: It 

should start on 22? 

24 



MS . 

ROSENBLATT: 

Right. 



25 



THE 

COURT: At 

the bottom of 

the page? 
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1 MS. ROSENBLATT: Yes. 

2 THE COURT: All right. 

3 MS. ROSENBLATT: Most of our objections 

4 had to do with the fact that no predicate, and so 

5 forth. 

6 THE COURT: Let me get an idea who he 

7 is now. Was he in the same document, that 

8 publication? 

9 MS. ROSENBLATT: No, he wasn't. I was 

10 mistaken. He's done research through the Center for 

11 Indoor Air Research, R.J. Reynolds, and he's done 

12 work on environmental tobacco smoke. So he's done 

13 independent research. 

14 THE COURT: Are you raising the issue 

15 of lack of credentials? 

16 MS. ROSENBLATT: Well, since I am 

17 cross-designating, you know, his opinions on 

18 diseases, and since they have designated, you know, 

19 I'm not- 

20 THE COURT: If you want to stipulate to 

21 it, then fine. 

22 MS. ROSENBLATT: Yes. I'll leave it 

23 in. 

24 THE COURT: Okay. So then what is 

25 wrong with 23 and 24? 
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MS. ROSENBLATT: Well, the lack of 
predicate, qualifications that aren't in here. You 
know, that same argument I had made with Spengler 
that you felt, you know- 

THE COURT: Well, you just said you 
stipulated to his qualifications. 

MR. FURR: Either they do or they 

don't. 

MS. ROSENBLATT: Well- 

THE COURT: You can't have it both 

ways. 

MS. ROSENBLATT: No. We feel the 
deposition in its entirety should not be read 
because there was no predicate laid. If that is 
overruled, since we are also cross-designating 
matters as to causation, you know, I can't have it 
both ways, then I would stipulate that he can 
testify as to this. 

THE COURT: Okay. So be it. That's 
the ruling of the Court. 23 and 24 is all right. 

Through 25? 

MS. ROSENBLATT: Okay. Now, I think 
22, I had six—well, the cross-designations are on 
there. 

MR. FURR: Let's go over them, if we 
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1 could. What is your first cross-designation? 

2 MS. ROSENBLATT: I say here 22, 6 

3 through 21, just starting out. 

4 THE COURT: I see, the blue line is 

5 going to be your cross-designation? 

6 MS. ROSENBLATT: Yes. The blue lines 

7 are my cross-designations. 

8 THE COURT: I see. All right. Not 

9 your objections. All right. 


10 


MS . 

ROSENBLATT: Then on 

25 

, 11 through 

11 

23. 

And 27, 7 through 20. 



12 


THE 

COURT: Okay. 



13 


MR. 

FURR: Got it. 



14 


MS . 

ROSENBLATT: 28- 



15 


THE 

COURT: What was the 

date of that? 

16 

We come up to the series of experiments. 

Do we know 

17 

what 

date we are 

talking about here? 



18 


MR. 

FURR: Those would have 

been 

19 

pre- 

1992. Well, 

they would have had to 

have been 

20 

pre- 

1990. 




21 


THE 

COURT: Pre-1990? 



22 


MR. 

FURR: Yes. I think 

they would 

23 

have 

had to be before the six-hour ban 

r 

since we are 

24 

talking about experiments on air cabin 

smoking. 

25 


MS . 

ROSENBLATT: Now, on 

31 

, I have a 
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1 cross-designation. 

2 THE COURT: You also had one on 30. 

3 MS. ROSENBLATT: 30, then, would 

4 be—okay, 16 through 20 then. 31 is 21 through 25, 

5 all of 32, all of 33, basically what he left out 

6 between his designation, all of 34, and 35 through 

7 Line- 

8 THE COURT: Wait a minute. What does 

9 this have to do with anything? 

10 MR. FURR: I don't think it has 

11 anything to do with anything. 

12 THE COURT: Project, Project Mohave? 

13 MS. ROSENBLATT: He's testifying and 

14 he's leaving—it's continuation of his testimony. 

15 THE COURT: Yes, I realize that, but 

16 he's talking about here irrelevant matters. 

17 Visibility degradation in the southwestern United 

18 States? 

19 MR. FURR: He's talking about outdoor 

20 air. 

21 THE COURT: I mean, they've got dust 

22 storms and all that, but what does that have to do 

23 with ETS? 

24 MS. ROSENBLATT: Let's see. 

25 THE COURT: Unless you're just getting 
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his background. 

MS. ROSENBLATT: We can take—do you 
have any other works, it says. Page 32, in progress 
of—it's an airline cabin study. 

THE COURT: Where is that? 

MS. ROSENBLATT: On Line 3, Page 32. 

We can actually take this out, yes, looking at it 
more closely. 

THE COURT: Yes. He's working on it, 
but it doesn't do anything. 

MS. ROSENBLATT: Right. I agree. 

THE COURT: Okay. 33 talks about 
collecting data, but that's still unreported. 

MS. ROSENBLATT: We could move on ahead 
to 41, our cross-designation. 

THE COURT: Okay. 

MS. ROSENBLATT: Because most, like I 
said, most of my objections had to do with lack of 
predicate. 4 through 10 is what they had left out. 

THE COURT: On 41? 

MS. ROSENBLATT: On 41. 

THE COURT: All right. 

MS. ROSENBLATT: And then on 42, 14 
through—I say 14 through 18. On forty- 

MR. FURR: Excuse me. I don't mind 
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reading 42, but if you look at it, it doesn't add 
anything. It fills up time. 

MS. ROSENBLATT: Well, he's not working 
on anything having to do with indoor air and 
environmental studies now in terms of—you know, is 
he doing any further work on it? 

THE COURT: That's okay, if you can 
pronounce the name, the work. 

Who is going to read it? 

MR. FURR: I think Mr. Cofer will read 
this one for us. 

MR. COFER: I don't know. Last time I 
had a camera opportunity I didn't like the way it 
turned out. 

THE COURT: Can you pronounce the word? 

MR. COFER: 3-Ethenylpyridine. 

THE COURT: Okay. As long as you know. 

MS. ROSENBLATT: 43, they left out 14 
through 16, and we want 25, and then 44, 1 through 
11. And the rest of it is designated. 

And then we have got a series of pages 
starting on 53 that we cross-designated. 

MR. FURR: I'm sorry. I got your cross 
on 44. What was the next one? 

MS. ROSENBLATT: Okay. Wait a second. 
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Yes. 46. On 46, 12 through 25. Actually, we don't 
need that. Forget that. And 47, no. 

Go directly to 53. 53, 3 through 23. 54, 


THE COURT: Wait a minute. On 53 
you're talking about. Line 3, a disclosure 
statement. We don't know anything about a 
disclosure statement. 

MR. FURR: And it's not related to any 
of the designations. 

MS. ROSENBLATT: No, it is. He asked 
about his writings on causation. You can start at 
Line 15: What is the opinion? 

THE COURT: Yes. Wait a minute. No. 

MS. ROSENBLATT: I agree with Your 

Honor. 

THE COURT: First you have to ask him 
if he has an opinion. 

MS. ROSENBLATT: Okay. 12, then, 
starting on Line 12. Starting with: Do you have an 
expert opinion? 

THE COURT: On "it." What is "it"? 

MR. FURR: We have to start on 3 if we 
agree to do that. 

THE COURT: All right. Let's see what 
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the- 

MS. ROSENBLATT: I don't think the jury 
is going to understand what a disclosure statement 
is, so I don't think that would in any way 
reflect- 

MR. FURR: If they are not going to 

know what it is- 

MS. ROSENBLATT: Well, then, we can 
start at 3. We don't have a problem. 

THE COURT: All right. 

MR. COFER: Just take out disclosure 
statements, and say, "Let's turn to the second 
sentence." 

THE COURT: Sentence of what? 

MS. ROSENBLATT: Disclosure statement 

is fine. 

MR. FURR: Judge, I understand that 
issue, but what is this a cross-designation to? We 
don't ask him for his opinions on causation, or I 
should say we haven't designated him for that. This 
is not related to anything we have designated in 
deposition. 

MS. ROSENBLATT: Let's start with 
health causation, and he's talking about the work 
he's done on health causation. They can't have it 
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1 both ways. They are asking him about what he's done 

2 on health causation. We can cross-designate what 

3 his opinions are on health causation. 

4 MR. FURR: Can you point me to where I 

5 ask him opinions about health causation? 

6 MS. ROSENBLATT: Yes. Asked about 

7 writings and—Page 22, research he's done relative 

8 to ETS. 

9 Question at Line 22, Page 22: "Let's start 

10 with health causation. The work that we've done 

11 that was more directly related to health causation 

12 is with respect to chemical characterization, 

13 environmental tobacco smoke," and he goes through 

14 what he's done. 

15 And now, certainly, in terms of a 

16 cross-designation of our witness we are permitted to 

17 show what his opinions are on causation based on his 

18 studies that they are referring to. 

19 MR. FURR: Your Honor, I don't ask him 

20 about his opinions on health causation. 

21 MS. ROSENBLATT: Well, we are, and I 

22 think that's an appropriate cross-designation. For 

23 example, if they put a witness on that testified 

24 "I've done a lot of studies on causation on ETS," in 

25 cross we can say, "What are those opinions. Doctor?" 
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1 I don't think they can say it's not within the 

2 scope, and it shouldn't be any different here. 

3 THE COURT: I agree. 

4 MR. FURR: Your Honor, he's a chemist. 

5 He wasn't even designated as an expert on health 

6 causation. 

7 THE COURT: Then why did you ask him 

8 the question? 

9 MR. FURR: I was asking him about the 

10 writings that he had done. 

11 THE COURT: No, but then you asked him: 

12 Do you have an opinion? 

13 MR. FURR: That doesn't make it 

14 something to our designation. As Mrs. Rosenblatt 

15 would say, it was a discovery deposition. 

16 MS. ROSENBLATT: Well, they are seeking 

17 to read it and this is the—and 54, so that's 8 

18 through 25. 55, 1 through 9. 

19 MR. FURR: I'm on 53, Line 4. Where do 

20 we go from there? 

21 MS. ROSENBLATT: 3 through 23 on 53. 

22 54, 8 through 25. 55, 1 through 9. Then I go ahead 

23 to 59, 12 through 25. 

24 THE COURT: Wait a minute. You're 

25 going too fast for me. 
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1 MR. FURR: I got lost. 

2 MS. ROSENBLATT: Which page are you 

3 lost on? 

4 THE COURT: Well, on 55, he's referring 

5 to a study by a Mr. Mattson. I don't know what that 

6 has to do with him. 

7 MS. ROSENBLATT: They can take them 

8 out. If there's no questions about Mattson, we can 

9 take that out. 

10 And then also 59 would be taken out, too, on 

11 Mattson. 

12 MR. FURR: So 54, 9 through 23. 

13 MS. ROSENBLATT: 54 is 8 through 25. 

14 55, 1 through 9. Yes, 55 is out. It's not 1 

15 through 9. 

16 59 is out. 

17 Let me see. 62, 6 through 14. That can be 

18 out. If there are no questions about GEOMET, then 

19 that can be out. 

20 63, 5 through 20, that's out. 

21 74, 2 through 21. Yes, we would want that 

22 in, 2 through 21 on 74. That talks about his 

23 involvement with the EPA report. 

24 MR. FURR: I'm sure they want it in, 

25 Your Honor, but I haven't designated anything 
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1 regarding his involvement with the EPA report. And 

2 this clearly is not relevant as a cross-designation 

3 to anything that I've designated. 

4 MS. ROSENBLATT: In terms of what he's 

5 done in his background. He's talking about various 

6 work he's done on ETS. He had work involvement with 

7 the Environmental Protection Agency report. I think 

8 that's relevant. 

9 MR. FURR: But that's not 

10 relevant—it's relevant to an issue in the case, but 

11 that's not the standard under the rule of 

12 completeness that controls whether or not we have to 

13 read their cross-designations. If they wanted that 

14 in, they could have put that in in their case. 

15 MS. ROSENBLATT: Well, this is 

16 comparable to cross-examination. If someone came up 

17 here and testified about the studies he's done in 

18 environmental tobacco smoke, we certainly can 

19 cross-examine him: Well, did you also get involved 

20 in the EPA report on environmental tobacco smoke? 

21 It's all part of the same subject matter. 

22 MR. FURR: No. This is not 

23 cross-examination. These are cross-designations 

24 under the rule of completeness. Had you wanted to 

25 cross-examine him, he was there for you to ask 
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questions later in the deposition, and if they 
related to my designations, you could read them, but 
they don't. This does not. 

MS. ROSENBLATT: I think it does. Your 

Honor. 

MR. FURR: Your Honor, they can't. 

THE COURT: What is he talking about? 

MS. ROSENBLATT: He's talking about all 

of the studies he's done on environmental- 

THE COURT: He doesn't get to the EPA 
studies in the designation, did he? 

MR. FURR: No, sir, he doesn't. 

MS. ROSENBLATT: But he talks about 
studies on environmental tobacco smoke, and we feel 
it's relevant to that subject. 

MR. FURR: Your Honor, he didn't do 
anything to study. He was a consultant to the IAQ 
THEC, which is the committee that reviewed the 
report for the EPA. I don't designate anything in 
our designations about the EPA report or his 
involvement with it, and it's not a background study 
he did. It's something that he was involved with 
distinct from anything that we want to read. 

THE COURT: Well, this is the first 
time the EPA document itself came up in this 
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1 deposition. I haven't read it. I'm just skimming 

2 it, so. I mean, there's a lot. 

3 MS. ROSENBLATT: I think it came up 

4 earlier. Whether that's part of—I worked on this 

5 this morning, and I didn't read every line, to be 

6 quite honest. Judge. 

7 MR. FURR: Your Honor, remember, there 

8 will be questions in a deposition. He was their 

9 expert, so what I'm doing is discovery of him on the 

10 designation that they had offered us. So that's why 

11 there's a lot of stuff in these depositions. That 

12 doesn't make it one of our designations, or, under 

13 the rule of completeness, appropriate to read with 

14 our designations. If we designate him as their 

15 expert, that might make the analysis somewhat 

16 different. 

17 MS. ROSENBLATT: On Page 49, he 

18 indicates. Line 24, he brought the EPA document and 

19 some literature articles. 

20 THE COURT: Wait a minute. 

21 MR. FURR: We didn't designate that. 

22 THE COURT: Where are you? 

23 MS. ROSENBLATT: Page 49, Line 24. 

24 That's where it came up. 

25 THE COURT: Wait, wait, wait. So he 
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1 brought them with him. 

2 MS. ROSENBLATT: Yes. Apparently he 

3 had done a little research and brought the EPA- 

4 THE COURT: Well, let me take you back 

5 to 44, Line 12. They say, "I want to make sure 

6 you're clear. Is it correct that all of the 

7 original research that you've conducted on ETS has 

8 been funded either by CIAR or RJRT or joint" and he 

9 said, that's right. He didn't mention anything 

10 about an EPA study. He may have read it, but so 

11 what? 

12 MR. FURR: That's correct. Your Honor. 

13 He did no EPA study. 

14 MS. ROSENBLATT: I think he was a 

15 consultant to the study, is what he was and he did 

16 some work on it. 

17 THE COURT: Well, it's not brought out 

18 so I don't know. 

19 "In connection with the EPA document, you 

20 didn't have any responsibility for evaluating health 

21 effects, did you?" 

22 He says no. 

23 "Now, from the point of view that all the 

24 people on the panel would expect to look at the 

25 overall consistency," he says yes. Then it 
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1 says—just offers an opinion. 

2 All right. I'll sustain the defense 

3 objection to your cross-designation. 

4 MS. ROSENBLATT: Okay. Page 80, Lines 

5 1 through 13. 

6 MR. FURR: Of course we object to that, 

7 Your Honor. We don't ask him any questions in here 

8 about the health risks of flight attendants. 

9 MS. ROSENBLATT: Well, he's being 

10 presented as having done extensive work on 

11 causation, and we are asking him what those opinions 

12 are. It's related to what they designated. 

13 MR. FURR: Of course he's not being 

14 presented as having done extensive work on 

15 causation. 

16 THE COURT: Well, I don't know about 

17 that. You know, this is all done backwards. The 

18 whole thing is done backwards. 

19 MS. ROSENBLATT: Well, because it's a 

20 discovery deposition that's being read. 

21 THE COURT: Well, that's why I hate 

22 discovery depositions, and they should never, ever, 

23 ever be used in court. My opinion, personally, 

24 okay? Discovery depositions are pretrial; it should 

25 stay at pretrial, and never come to court, except 
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1 for impeachment. 

2 MS. ROSENBLATT: On Page 22, he's asked 

3 and it's designated: "Let's start with health 

4 causation," and he talks about the work we have done 

5 that was directly related to health causation, and 

6 this was at the request- 

7 THE COURT: What did he say he did? 

8 You know, that's where I'm getting a little 

9 confused. 

10 MS. ROSENBLATT: He goes through in 

11 detail all of the work he's done on health causation 

12 from pages and pages. 

13 THE COURT: They carried out a number 

14 of studies. Did he ever say what the end results 

15 are? 

16 MS. ROSENBLATT: He explains what they 

17 are and how they were conducted, and what we're 

18 asking, which certainly is related to it- 

19 THE COURT: No. You're going way too 

20 far. Did he ever come out and say anything at all 

21 about lung cancer? Did he ever come out and say 

22 anything at all about the causal connection between 

23 anything and cancer? 

24 MR. FURR: He said he wasn't qualified 

25 as expert to address that. 
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1 MS. ROSENBLATT: No, because- 

2 THE COURT: But he hasn't been asked or 

3 offered those opinions during this deposition 

4 designated by counsel. They are putting him 

5 on—just imagine they are putting him on now and 

6 they are saying, "Okay. What did you do?" He's on 

7 the witness stand. He says, "I conducted a whole 

8 bunch of studies for so-and-so and so-and-so and 

9 so-and-so," period, okay, never saying anything 

10 about what the studies were or what the results of 

11 the studies were. 

12 MS. ROSENBLATT: Well, they are talking 

13 about what the studies were. If you look at Page 23 

14 and 24, it goes into detail as to: "And these are 

15 studies done directly related to health causation," 

16 and at that point he's not asked, "Well, what was 

17 the result? What did you find as a result of that 

18 study," and his opinion is, and that's what we are 

19 asking him. He has an opinion that there's an 

20 increased risk of lung cancer based on the studies 

21 he's done. 

22 THE COURT: Wait a minute. 

23 MR. FURR: Your Honor, I can make this 

24 easier then. I withdraw our designations on Page 23 

25 through 25. Surely I can do that. They've 
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1 withdrawn documents after they put them into 

2 evidence. I withdraw our designations on 23 through 

3 25. 

4 MR. COFER: I confess, I was going to 

5 have trouble reading those words anyhow, 

6 chromatographically. 

7 THE COURT: That's not the issue. 

8 MS. ROSENBLATT: And it goes on page 

9 after page talking, question. Page 30: "I ask you 

10 for the health exposure for ETS and disease 

11 causation." He is asked questions about that. 

12 THE COURT: Let me ask you this 

13 question: What is the sum and substance of his 

14 testimony in the first place then? 

15 MR. FURR: He was an exposure expert. 

16 THE COURT: Exposure to what? 

17 MR. FURR: Environmental tobacco smoke 

18 which is what he was designated to be an expert on. 

19 THE COURT: Exposure in what regard? 

20 The fact that there is such a thing as a person can 

21 be exposed or the effect of the exposure? 

22 MR. FURR: How much. The "how much" 

23 question. 

24 THE COURT: How much exposure as it 

25 relates to causation or how much exposure can you 
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1 get when you blow smoke in the air? 

2 MR. FURR: How much exposure flight 

3 attendants got in the airliner cabin. 

4 THE COURT: Okay. 

5 MR. COFER: And that ties in then to 

6 our expert opinions, whether that exposure can cause 


7 

disease. 

See, some of 

the- 


8 


THE 

COURT: 

Measure of values of ETS 

in 

9 

a cabin. 

and these values chemically are A, B, C, 

D 

10 

and E. 





11 


MR. 

COFER: 

Yes, sir. 


12 


THE 

COURT: 

And the values, quantity 


13 


MR. 

COFER: 

Yes . 


14 


THE 

COURT: 

He's not going to talk 


15 

about causation. 

He ' s 

not an expert anyway on 


16 

causation. 




17 


MR. 

FURR: 

No. He's not a causation 


18 

expert. 

He's a 

chemist 

He's certainly not a 


19 

medical 

doctor. 

He's a 

chemist. 


20 


MR. 

COFER: 

In many ways he sets the 


21 

factual 

predicate for opinion testimony. 


22 


MS . 

ROSENBLATT: Your Honor, he's done 

23 

studies 

extensively. These studies have to do with 

24 

the health consequences 

and the hazards of 


25 

secondhand smoke 

This 

is what his studies are 
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1 related to, and if they put him on, we would be 

2 permitted to say what were the results, what are 

3 your opinions based on your studies. 

4 I mean, to have him brought in without a 

5 predicate, without any basis for his expertise 

6 within this document, you know, then Your Honor will 

7 get back to, really, square one. How can they 

8 establish that he's qualified to do this? There is 

9 nothing. There is no airliner safety report. 

10 There's nothing that explains his qualifications. 

11 THE COURT: How can you actually say 

12 that he is qualified to issue a result, a 

13 qualitative result on this quantitative study? 

14 MS. ROSENBLATT: How do we know that? 

15 How do we know he had training to do that? Just 

16 because he says he got funded by R.J. Reynolds, you 

17 know, that doesn't mean he has training. 

18 THE COURT: You ought to bring out the 

19 fact that he has made a causal connection one way or 

20 the other. 

21 MS. ROSENBLATT: Sure. Of these 

22 studies. 

23 THE COURT: That's the end result. But 

24 he may not be qualified for that kind of statement. 

25 MS. ROSENBLATT: Well, I don't think 
COPYRIGHT 1997 — TAYLOR, JONOVIC & WHITE 
COPYRIGHT 1A11 RightsLReservedVIC & WHITE 


http://legacy.library.ucsf.§dHU^to^iJliliIjS§a®fiWpcMindustrydocuments.ucsf.edu/docs/pjgl0001 



15847 

1 he's qualified at all in the deposition. If we're 

2 going to be permitted to read it, we wanted to bring 

3 out the full picture, which were, the studies 

4 establish that. 

5 MR. COFER: Your Honor, if we tried to 

6 have a chemist testify on causation, there would be 

7 a myriad of objections about that person's lack of 

8 ability to testify, opine on causation as a chemist. 

9 We heard that with respect to some of the witnesses 

10 I presented earlier. 

11 In addition, this person concedes that he is 

12 not qualified to give health-related opinions. He 

13 said he does exposure studies, measurement studies, 

14 which then allows qualified experts to say based on 

15 these measurements, here are my opinions. 

16 THE COURT: Let me ask you something, 

17 because I don't know anything about these people. 

18 When he did these studies, did the study result in 

19 an opinion or a relationship, a causal relationship, 

20 in summary? In other words, if he said, "We, the 

21 chemists, have found these elements in these 

22 quantities, therefore, we make a decision that, a 

23 conclusion that, these things cause lung cancer or 

24 cause cancer of some sort." 

25 MS. ROSENBLATT: We read his studies 
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1 and felt- 

2 THE COURT: Did he make that kind of a 

3 presentation? 

4 MS. ROSENBLATT: We believe—I don't 

5 have the studies with me. The reason he was 

6 contacted and the reason we had originally called 

7 him as a witness is we felt his studies were helpful 

8 to us, which is why- 

9 THE COURT: Well, that may very well 

10 be, but that's not the point. 

11 MR. FURR: The answer to your question 

12 is no. Your Honor. 

13 MS. ROSENBLATT: He said they were 

14 directly related to health causation. You know, 

15 Your Honor, I would like to backtrack a moment on 

16 this. I understand Your Honor's analysis with 

17 Dr. Spengler on the Binger case in terms of how we 

18 are prejudiced. 

19 If you look at the big picture, this is not 

20 an unrepresented client where we could say—or 

21 someone, this is their first lawsuit they they've 

22 tried. You know, you've got two witnesses in a row 

23 that they have not listed; Your Honor has found- 

24 THE COURT: Yes, well, okay. 

25 MS. ROSENBLATT: I mean, this is really 
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1 prejudicial to us. 

2 THE COURT: It bothers me. 

3 MS. ROSENBLATT: And now they are not 

4 even being permitted to put in the portions that are 

5 helpful to us. I mean, this really—I don't 

6 think—I think you applied Binger once, and that's 

7 fine, but to apply it twice and to basically permit 

8 the defendants to put on two witnesses in a row that 

9 weren't designated—if they thought he was helpful, 

10 what stops them from simply putting his name down? 

11 We would have been alerted and then we could have 

12 acted accordingly. 

13 We are in a "gotcha" situation. We are 

14 prejudiced. If they listed him, we would make sure 

15 we put him on so that we could bring out all of his 

16 favorable opinions. But to not list him—and Your 

17 Honor has found that this catch-all phrase is not 

18 valid of "everyone listed by the plaintiff." They 

19 are now asking Your Honor two witnesses in a row: 

20 "We didn't list them. We didn't follow the rules. 

21 You know, give us a break." 

22 THE COURT: Maybe three. 

23 MS. ROSENBLATT: Maybe three. And, you 

24 know, I really think one is enough. You gave them 

25 Spengler. We would object. You know, I was not 
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1 strong on that because we felt we would be permitted 

2 to put in the favorable portions, but it seems now 

3 we can't. 

4 THE COURT: Well, if you had put this 

5 doctor on, would you have been able to elicit this 

6 kind of opinion testimony from him— 

7 MR. FURR: No. 

8 THE COURT: —based upon anything that 

9 you know about him? 

10 MS. ROSENBLATT: We could have 

11 permitted—we could have gotten testimony about 

12 carcinogens, and getting into—without getting to 

13 the bottom line issue of does it cause disease, 

14 because we would take a consistent position since we 

15 don't want the defense experts, we wouldn't have our 

16 expert do that, but we could have gotten a great 

17 deal of testimony based upon research he did and 

18 findings he made without the ultimate issue, but he 

19 wasn't. 

20 THE COURT: That's the point. 

21 MS. ROSENBLATT: He wasn't listed. 

22 THE COURT: I understand, but you can't 

23 use it for that purpose. 

24 MS. ROSENBLATT: Well, we could have 

25 used him to show through his studies he's found that 
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1 these are carcinogens and how much there was. 

2 THE COURT: Fine. That's no problem. 

3 If they are carcinogens, the value of them are and 

4 what other levels they were found. 

5 MS. ROSENBLATT: But we can't because 

6 it's not here and they weren't—he wasn't listed by 

7 the defense. How did we imagine that someone not 

8 listed by the defense with no predicate laid could 

9 be called by them? 

10 MR. FURR: Well, they listed him. He 

11 was in the case. They listed him. 

12 MS. ROSENBLATT: I know, but the 

13 defense didn't. They could have listed him. 

14 THE COURT: You've giving me this tome 

15 here which is another 300-page thing. You asked me 

16 to review it in 15, 20 minutes. I can't get the 

17 essence of it. We've got a lot of problems with the 

18 presentation of it, and you know, I agree with her 

19 on the first thing, the Dr. Spengler matter. 

20 MS. ROSENBLATT: I have to do a little 

21 more research on Binger as well. 

22 MR. FURR: Your Honor- 

23 THE COURT: What prevented you folks, 

24 knowing what you knew, from listing him as an expert 

25 or as a witness in favor of the defense? What 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


prevented you from doing it? 

MR. FURR: He was already listed by 
them as an expert. 


THE COURT: And withdrawn. 

MR. FURR: No, not withdrawn. 

THE COURT: They made an announcement 


they said. 


MR. FURR: No, they didn't. 

MS. ROSENBLATT: We said we were not 
calling Eatough with other people. We made several 
announcements to the Court. Every time there was an 
objection for cumulative testimony, we would say 

A, B, C is not being called. 

THE COURT: When was that announcement 


made? 

MS. ROSENBLATT: I have to look it up. 

THE COURT: During trial or pretrial? 

MS. ROSENBLATT: During trial. 

THE COURT: During trial. 

MS. ROSENBLATT: During trial. 

MR. COFER: So that was the situation. 
They designated a number of experts. We took their 
depositions. As in many instances, experts are 
mixed bags. They told us they were going to call 
him. We said we are going to rely on everyone named 
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1 by parties in the case. 

2 THE COURT: Yes, but on the other hand, 

3 you didn't tell them that you intended to call them. 

4 MR. COFER: We were hoping they would 

5 call him. 

6 THE COURT: I understand, but when they 

7 announced that they wouldn't- 

8 MR. COFER: But until they rested. Your 

9 Honor, we never really knew who they were going to 

10 call and who they weren't. 

11 THE COURT: When they announced they 

12 were going to call. 

13 MS. ROSENBLATT: They can call him now 

14 and we can cross-examine him. Let them call him. 

15 We don't object to that. Call him. I'm sure if he 

16 called him—he worked for Reynolds. He's not 

17 hostile to them. They have every opportunity. 

18 MR. COFER: He was their expert. Your 

19 Honor, he was their expert. 

20 THE COURT: That's not the point, 

21 whether he was their expert or not. That's not the 

22 issue. 

23 MR. COFER: The point is, ethically we 

24 could not even contact their expert witness. 

25 THE COURT: I understand that, but if 
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1 once you knew that they were not going to call him, 

2 they announced, what prevented you from saying to 

3 the Court, "Well, in that event, we are going to 

4 call him," okay, at which time they would have been 

5 alerted that they may have had to take an updated 

6 deposition. 

7 MR. COFER: Let me tell you why, 

8 because he is their expert, so I don't think 

9 ethically I can even contact him. 

10 THE COURT: Not contacting him. 

11 MR. COFER: Second, he is beyond the 

12 subpoena power of the Court, so I could not compel 

13 his testimony. 

14 Now, what happened, however, is plaintiffs 

15 designated an expert witness, and up through some 

16 portion of trial led us to believe they were going 

17 to call him. We designated areas from our 

18 deposition. 

19 THE COURT: I understand. 

20 MR. COFER: And that's the real 

21 "gotcha," because until they rest, you never know 

22 what evidence that you need to respond to. 

23 MS. ROSENBLATT: Also, Your Honor, 

24 whenever a party plans to call or read a deposition, 

25 they qualify the expert: Where did you go to 
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1 school? What degrees did you get? What experience 

2 have you had? 

3 They didn't do that in this deposition. I 

4 never had depositions read where there's no 

5 predicate for it. 

6 THE COURT: On the other hand, they 

7 allege that they are not using him as an expert for 

8 opinion purposes, but as a fact purpose. 

9 MS. ROSENBLATT: But we didn't list him 

10 as a fact witness and they didn't list him as a fact 

11 witness. 

12 THE COURT: But they can if they want 

13 to. 

14 MS. ROSENBLATT: But they never did and 

15 we're surprised. You know, this is the second 

16 witness in a row. 

17 THE COURT: But assuming that they 

18 can't use him, they can use him as a fact witness if 

19 he is indeed a fact witness and not rely upon an 

20 opinion. 

21 MS. ROSENBLATT: But he's an expert. 

22 This is his whole area of expertise. 

23 THE COURT: Look, just because you're 

24 an expert doesn't necessarily mean anything. You 

25 know, you can be a fact witness and still be an 
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1 expert, but so what? 

2 MR. FURR: If you turn to Page 168 of 

3 the designations, we have several pages of 

4 designations that elicits information purely 

5 factual. 

6 MR. COFER: But here's the great part 

7 of their argument. Plaintiffs say, "You can't use 

8 him because you didn't lay the predicate he was an 

9 expert." We say that we want to call him as a fact 

10 witness. "You can't use him as a fact witness 

11 because he's an expert." 

12 MS. ROSENBLATT: Your Honor, there are 

13 rules that everyone must abide by. We abide by 

14 them. We didn't ask to call one witness—I mean, 

15 Your Honor excluded the Environmental Protection 

16 Agency Report of California because it was a week 

17 from the finale. I mean, all of the rules have been 

18 applied against us, the technical rules. We just 

19 ask for fairness. 

20 THE COURT: No, no. That's a specious 

21 argument. 

22 MS. ROSENBLATT: No. I mean, this 

23 is- 

24 THE COURT: Look, I'm going to have to 

25 read this stuff and find out what it is that they 
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1 want to put in. Then I'm going to try and read it 

2 and compare it to what you want to put in, and then 

3 I'll tell you what to do with it. But, otherwise, 

4 you know, you're putting me in a bind here, and 

5 that's not very fair to me. 

6 MS. ROSENBLATT: We want to have time 

7 to review it as well in terms of doing research. 

8 THE COURT: Now, if we're not going to 

9 resolve this today, what else do we have to tell the 

10 jury when they come back? 

11 MR. FURR: We don't have anything else. 

12 MR. COFER: Monday. I apologize, but 

13 it was going to be a short day and we thought we 

14 could deal with it. 

15 MR. FURR: We thought Spengler would 

16 last about an hour longer than it did also. 

17 THE COURT: What pages? Can you tell 

18 me right offhand what pages you are going to 

19 designate? Just the yellow pages, is that what it 

20 is, the yellow sections? 

21 MS. ROSENBLATT: The yellow sections 

22 are what the defendants wanted to designate. 

23 THE COURT: Only the yellow sections? 

24 MS. ROSENBLATT: Yes. The blue, every 

25 one that's a line. 
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1 THE COURT: Now I just have to figure 

2 out where they are; that's all. 

3 MS. ROSENBLATT: Shall I tab it? I can 

4 tab it. 

5 THE COURT: Maybe I can do it over 

6 lunch or something. 

7 MR. RUSS: While you're in a good mood, 

8 can I bring up something else? Olga said very 

9 nicely, I think she is finished marking the 

10 exhibits. We have had a couple of situations where 

11 we couldn't make sure that—we couldn't square what 

12 we had in our files, our exhibits, with what is 

13 actually in the court file. 

14 We would like to ask our people to come over 

15 with Olga while Olga is here and let us compare the 

16 exhibit that we have in our file with the exhibit 

17 that's actually part of the court record. 

18 THE COURT: I don't have any problem 

19 with that. 

20 MS. ROSENBLATT: We have no problem. 

21 We just want to be there. So we just ask that it 

22 not be on the Jewish holidays because Robbin is off 

23 tomorrow. We can do it Friday or next week any 

24 time. 

25 MR. RUSS: But Susan, we are not going 
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1 to do anything except compare it, and when Robbin 

2 wants to come over that's fine, too. Olga is going 

3 to be here. We are not going to do anything with 

4 the exhibits. 

5 MS. ROSENBLATT: I understand, but Olga 

6 will have to do it twice. 

7 MR. RUSS: But you're going to have to 

8 substitute your clean cover sheets, anyway, and when 

9 we've got our witnesses coming on, I've got to know 

10 that the document in the court record is the same 

11 document I have in front of me, because there were a 

12 couple of situations where there's a page here and 

13 page there, and it was difficult for me. 

14 MS. ROSENBLATT: She's available 

15 Friday. Let's do it so she can be there Friday, 

16 because we want to do the same thing as you, or 

17 Monday. 

18 MR. RUSS: Monday we have a witness. 

19 MS. ROSENBLATT: Or someone from your 

20 office can perhaps do it. I just would like to do 

21 it at the same time so we don't have to—you know, 

22 because it's a lot of exhibits. I agree that that 

23 needs to be done. We have to make sure everything 

24 is there that should be there. 

25 THE COURT: Olga, what are you saying? 
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Do you think you have to do it twice under those 
circumstances? 

THE CLERK: If both sides want to check 

what it said. 


MS. ROSENBLATT: Yes. We need to check 

it. 

THE COURT: So it has to be done twice. 
THE CLERK: Whatever Your Honor says. 
MS. ROSENBLATT: But Friday we're 

available. 


THE COURT: Which Friday? This Friday? 

MS. ROSENBLATT: Yes. This Friday, 
because Thursday she is going to temple with her 
family, but Friday she said she could do it, but 
they're not available Friday. 

THE CLERK: They have to go home, too. 

THE COURT: That's true. Well, what's 
the necessity of getting it done, then, before the 
weekend? Is there any real push for that? 

MR. RUSS: I guess it's not that huge a 
deal. Judge. It's just that I guess insecurity of 
when we have the witnesses going on and they are 
getting cross-examined that we don't know for sure 
we have the same documents. That's it. We need to 
get it done. 
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problem. 

MR. COFER: Your Honor, can I make a 

suggestion, and I understand that Your Honor wants 
to use the time for the jury. But we have provided 
to plaintiffs' counsel a list of nine live witnesses 
for next week with the days they are going to come. 
Maybe the best thing we should do- 

MS. ROSENBLATT: We didn't get it yet. 

MR. COFER: Well, Hardy will hand it to 

you. 

MR. ROSENBLATT: That's all right. 

MR. COFER: We have nine witnesses. 
We'll identify the days they are coming. Live 
witnesses. Maybe the thing to do is to go ahead, 
let the jury go. Let us figure out where we are 
with these depositions so we'll have some sort of a 
filler. We have got the witnesses coming. We'll 
bring in two on Monday. 

THE COURT: I don't have any problem 
with that. I just want to know whether or not I can 
work this out this afternoon. 

MR. FURR: Judge, what we would like to 
do is work through that and on Monday we'll use it 
for filler between any witnesses at the end of the 
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1 day. 

2 MR. COFER: Or for that matter, maybe 

3 the thing is if we got together with the 

4 Rosenblatts, we can work out where we are in these 

5 depositions so we can present something streamlined, 

6 concrete and efficient to the Court, and not asking 

7 you to do our work for us. 

8 MR. ROSENBLATT: For a change. 

9 MR. FURR: It looks like we've 

10 volunteered like we did on a number of occasions 

11 this past week. 

12 MS. ROSENBLATT: And I would even type 

13 up these cross-designations. 

14 MR. ROSENBLATT: It sounds like an 

15 offer you cannot refuse. Your Honor. 

16 MR. COFER: You know, we'll work with 

17 them. We have given the jury a lot of evidence in 

18 the last week, week and a half, and we promise more 

19 to come. 

20 MR. ROSENBLATT: And you can tell them 

21 that, you know, next week apparently is going to be 

22 a busy week with witnesses, just one after the 

23 other. 

24 MR. COFER: Yes. 

25 THE COURT: All right. I'm going to 
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1 read this anyway. Whose copy is this, by the way? 

2 MS. ROSENBLATT: That's mine. 


3 


MR. 

COFER: 

You want ours all marked 

4 

up? 




5 


MS . 

ROSENBLATT: The cross-designations 

6 

aren't on there; 

that's 

the problem. 

7 


MR. 

RUSS : 

So when are we going to do 

8 

the exhibits? 



9 


THE 

COURT: 

Whenever you all can get 

10 

together 

Friday, she 

says, but you're not going to 

11 

be here 

Friday, 

right? 


12 


MR. 

COFER: 

Our people are heading home 

13 

for the 

long weekend. 


14 


MS . 

ROSENBLATT: Any time next week. 

15 


THE 

COURT: 

We can do it sometime next 

16 

week? 




17 


MR. 

RUSS : 

Monday. Is that good with 

18 

Robbin, 

Monday? 



19 


MS . 

ROSENBLATT: Sure. 

20 


THE 

COURT: 

How long do you think it's 

21 

going to 

take you to do 

it? 

22 


MR. 

RUSS : 

A couple or couple of hours. 

23 


THE 

COURT: 

All right. That's fine. 

24 

We'll get it done. Okay. Most of this is in the 

25 

beginning and there's some in the end, and in 
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between there's a whole bunch of pages which nobody 
has designated or anything. 

MR. FURR: Right. 

MS. ROSENBLATT: Did I give you the 

actual designations? The two-page- 

THE COURT: No. 

MS. ROSENBLATT: I don't even know if 
they are going to go by that. Let me see. 

THE COURT: Well, they might. 

MS. ROSENBLATT: It's hard to read, but 
I can give you that if you wanted it. 

MR. FURR: I'd like to make sure I 
understand. We are letting the jury go? If you 
are, then I'm going home. If you're not, I'm going 
to stick around then. 

THE COURT: You have a flight? 

MR. FURR: I've got a flight. 

THE COURT: What time? 

MR. FURR: 3:00. 

THE COURT: We'll be out of here by 

that time. 

All right. I told the jury to come back 
here at 1:30. I think we all ought to be here at 
least for that, unless you have a flight problem. 

You can go. 
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1 MR. FURR: I can be here. It's 3:00. 

2 I can be here 1:30. 

3 THE COURT: You never know. Traffic in 

4 Dade County, it may take you two hours to go three 

5 blocks in Dade County. 


6 


MR. FURR: 

Then I have 

a flight 

7 

problem. 





8 


THE COURT: 

No. If you 

need 

. to go, go 

9 

ahead. 





10 


MR. COFER: 

I'll make 

sure 

everyone is 

11 

here. 





12 


THE COURT: 

That's no 

problem. So 

13 

we'll just 

come back here and meet 

them 

at 1:30 and 

14 

I'll explain to them when I flip this at 

them that 

15 

we have to 

do that. 




16 


MR. ROSENBLATT: Next 

week 

is a full 

17 

week and a 

busy week. 




18 


THE COURT: 

Yes . 



19 


MR. ROSENBLATT: There 

are 

no off days 

20 

next week. 





21 


THE COURT: 

Hopefully. 



22 

(A 

lunch recess 

was taken.) 



23 

AFTERNOON 

SESSION: 




24 

(The following 

proceedings 

were 

had outside 

25 

the presence of the jury:) 
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1 

THE 

COURT: Have 

a seat. 

please. So 

2 

what we'll do basically is then we'll 

just go ahead 

3 

and apologize to 

them, as I always do. 

and say, you 

4 

know — bring them back at 9 

or 10 Monday? 

5 

MR. 

HARDY: 10. 

Time? I 

'm sorry. I 

6 

was thinking number of witnesses. 


7 

MR. 

COFER: I'm 

sorry. I 

have him all 

8 

primed. He can' 

t do anything 

right. 


9 

MS . 

ROSENBLATT: 

Probably 

10. 

10 

MR. 

MOSS: 10, Judge. 


11 

THE 

COURT: Ten 

o'clock? 

Okay. Let's 

12 

get the jury in. 




13 

MR. 

ROSENBLATT: 

Could you- 

14 

MS . 

ROSENBLATT: 

One second. 

15 

MR. 

ROSENBLATT: 

When you 

, whatever you 

16 

say to the jury. 

could you, you know. 

thank them on 

17 

behalf of counsel for that- 



18 

THE 

COURT: Yes. 

That note in the 

19 

f ile. 




20 

MS . 

ROSENBLATT: 

I want to get a copy 

21 

of it, but- 




22 

MR. 

ROSENBLATT: 

Olga must have taken 

23 

it with her. 




24 

MS . 

ROSENBLATT: 

She might have taken 

25 

it upstairs. I 

didn't see it 

there. 

It was 


COPYRIGHT 1997 — TAYLOR, 

JONOVIC 

& WHITE 


COPYRIGHT 1A11 RightsLReservedVIC & WHITE 


http://legacyJibrary.ucsf.§dHU^to^iJliliIjS§a®fiWpcMindustrydocuments.ucsf.edu/docs/pjgl0001 




15867 

1 extremely nice. Extraordinary. I told one of my 

2 children. I told them I would bring a copy home. 

3 The jurors can be very nice. 

4 THE COURT: Up to this point. 

5 MS. ROSENBLATT: Up to this point. 

6 With that caveat. 

7 THE COURT: Okay. Let's bring them 

8 out. 

9 MR. ROSENBLATT: I would suggest 

10 telling them that next week is a full week, Monday 

11 through Friday. 

12 THE COURT: We've got the schedule. 

13 THE BAILIFF: Bringing in the jury. 

14 (The jury entered the courtroom and the 

15 following proceedings were had:) 

16 THE COURT: Have a seat, folks, please. 

17 It seems I'm always ending up apologizing to 

18 you-all. We had anticipated on running the rest of 

19 the afternoon and getting some witness testimony in. 

20 We had a snag on that, so we have to do something 

21 else in lieu of that. Then I got handed one of 

22 these things, which means that I have something for 

23 me to do, along with the lawyers, before we can get 

24 to it. And we didn't have enough time to get that 

25 done and we still have to have that done, which 
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1 means that there's very little for you folks to do 

2 between now and the time we want to recess today. 

3 That was something we did not anticipate at twelve 

4 o'clock. 

5 So, as I say, there's good news and bad 

6 news. And the good news is that you are free to go 

7 home now and come back again on Monday at ten 

8 o'clock. All right. 

9 Let me just explain to you a couple of other 

10 things. One: I appreciate, and I'm sure that the 

11 lawyers have, and everybody involved, your concerns 

12 about the holidays, and we think that that little 

13 message that you sent us was beautiful, and we 

14 really appreciate it. On behalf of everyone, thank 

15 you for that. 

16 Secondly, next week is a full week for us. 

17 And we do — and I have been talking with the 

18 lawyers about it — we do intend to be able to sit 

19 through five full days of testimony because we have 

20 been breaking it up and breaking it up. And these 

21 things can't really be helped in a lot of instances, 

22 as you can see. When you get something like this 

23 that you have to review and go through, it presents 

24 a problem for us. So, we are assured that we will 

25 be working next week full time, 9 to 5 or 10 to 5, 
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1 whatever it may be, through Friday. 

2 Now, the week following that is a problem 

3 week and that's why we do have a full week next 

4 week. The following week is a — Monday is a 

5 holiday, which is Columbus Day, and then there's two 

6 working days, which is Tuesday and Wednesday. And 

7 then we have two holiday sessions for the Jewish 

8 religious holiday, Thursday and Friday. So we are 

9 only going to work two days that following week. 

10 Any other holidays after that? I don't know 

11 of any. But there is one coming up, I'm sure. 

12 Somebody will figure something out. Veterans Day or 

13 something. Whatever. But hopefully we can bypass 

14 all of that and get it done. That's what we're 

15 looking forward to by way of scheduling, so that you 

16 folks know what you are doing. 

17 So, we do appreciate your patience. We do 

18 appreciate your indulgence and, certainly, your 

19 cooperation. You've just been exemplary. Thank 

20 you, on behalf of everyone. Enjoy your weekend, or 

21 long weekend, and come back at ten o'clock on 

22 Monday. 

23 Yes, sir? 

24 JUROR NO. 63: What was the bad news? 

25 THE COURT: I'm sorry? 
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1 JUROR NO. 63: What was the bad news? 

2 JUROR: That was it. 

3 MR. ROSENBLATT: You had said good news 

4 and bad news. 

5 JUROR NO. 63: You never said the bad 

6 news. 

7 THE COURT: I thought I gave you the 

8 bad news. I thought coming back Monday was the bad 

9 news. If you think it's good news, that's fine. 

10 JUROR NO. 63: Sorry. I wasn't taking 

11 notes. Have a nice one. 

12 THE COURT: All right, folks. Thank 

13 you. 

14 (The jury retired from the courtroom and the 

15 following proceedings were had:) 

16 MR. ROSENBLATT: Judge, don't do that. 

17 There will be another- 

18 THE COURT: If you ever want to write a 

19 book about juries, they've got to be it. 

20 All right. Unless we have anything else we 

21 have to do, we'll see you folks on Monday at 9. 

22 Hopefully we'll resolve this issue with this 

23 deposition. 

24 MR. MOSS: We ought to wait until the 

25 jurors go down so they don't see us running out 
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1 right behind them. 

2 MS. ROSENBLATT: That's true. That's a 

3 good point. 

4 MR. COFER: You guys go on down. 

5 (Discussion off the record.) 

6 (The trial was adjourned at 1:40 p.m.) 
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